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IN THE SUPREME COURT OF THE
STATE OF IDAHO

MARJORIE LOIS ELLMAKER,
Plaintiff-Appellant,
-vsCALVIN FLOYD TABOR,
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)
)
)
)
)
)
)
)
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Supreme Court No. 41846-2014

)

and
KEITH TURNER and A1 REAL ESTATE, LLC, an
Idaho limited liability company,
Defendants.

)
)
)
)
)
)

Appeal from the Third Judicial District, Canyon County, Idaho.

HONORABLE GEORGE A. SOUTHWORTH, Presiding

Kenneth F. Stringfield, ISB No: 3907
PO Box 777, 213 S. 10th Ave., Caldwell, Idaho 83606
Attorney for Appellant

David E. Kerrick, PO Box 44, 1001 Blaine Street
Caldwell, Idaho 83605-3833
Attorney for Respondents

TABLE OF CONTENTS
Page no.

Vol. no.

Register of Actions

1-4

1

Verified Complaint, filed 4-21-10

5 -17

1

Answer, filed 5-25-10

18 - 25

1

Amended Complaint First, filed 5-20-11

26 -47

1

Answer, filed 5-21-12

48 - 54

1

Motion for Summary Judgment, filed 6-7-13

55-57

1

Motion to Dismiss for Lack of Standing, filed 6-7-13

58 - 60

1

Affidavit of David E. Kerrick, filed 6-7-13

61- 65

1

Points and Authorities in Support of Calvin Tabor's Motion for Summary
Judgment and Motion to Dismiss, filed 6-7-13

66 - 68

1

Objection to Motion to Dismiss and Motion for Summary Judgment,
filed 7-19-13

69 - 80

1

Points and Authorities in Support of Objection to Motion to Dismiss and
Motion for Summary Judgment, filed 7-19-13

81- 85

1

Points and Authorities in Support of Response to Objection to Motion to
Dismiss and Motion for Summary Judgment, filed 10-15-13

86 - 94

1

Response to Objection to Motion to Dismiss and Motion for Summary
Judgment, filed 10-15-13

95 - 102

1

Affidavit in Support of Response to Response in Opposition of Motion
for Summary Judgment and Motion to Dismiss, filed 10-22-13

103 - 136

1

Affidavit of Marjorie Lois Ellmaker, filed 10-22-13

137 -173

2

Affidavit of Calvin Tabor, filed 11-5-13

174 - 183

2

Affidavit of Marjorie Ellmaker- Errata, filed 11-5-13

184 - 186

2

Affidavit (Second) of Marjorie Lois Ellmaker, filed 11-5-13

187 - 196

2

TABLE OF CONTENTS, continued
Page no.

Vol. no.

Affidavit (Amended) of Kenneth Stringfield, filed 11-5-13

197 - 246

2

Affidavit (Corrected) of Calvin Tabor, filed 11-7-13

247 - 256

2

Brief in Opposition to Summary Judgment and Motion to Dismiss,
filed 11-15-13

257 - 284

2

Reply Brief in support of Motion for Summary Judgment, filed 12-2-13

284- 289

2

Order Granting Defendant Tabor's Motion for Summary Judgment,
filed 12-27-13

290 - 299

Judgment, filed 12-27-13

300 - 301

2

Notice of Appeal, filed 2-7-14

302-304

2

Certificate of Exhibits

305

2

Certificate of Clerk

306

2

Certificate of Service

307

2

2

INDEX
Page no.

Vol. no.

Affidavit (Amended) of Kenneth Stringfield, filed 11-5-13

197 - 246

2

Affidavit (Corrected) of Calvin Tabor, filed 11-7-13

247 - 256

2

Affidavit (Second) of Marjorie Lois Ellmaker, filed 11-5-13

187 -196

2

Affidavit in Support of Response to Response in Opposition of Motion
for Summary Judgment and Motion to Dismiss, filed 10-22-13

103 - 136

1

Affidavit of Calvin Tabor, filed 11-5-13

174 - 183

2

Affidavit of David E. Kerrick, filed 6-7-13

61- 65

1

Affidavit of Marjorie Ell maker - Errata, filed 11-5-13

184 -186

2

Affidavit of Marjorie Lois Ellmaker, filed 10-22-13

137 - 173

2

Amended Complaint First, filed 5-20-11

26 -47

1

Answer, filed 5-21-12

48 -54

1

Answer, filed 5-25-10

18 - 25

1

Brief in Opposition to Summary Judgment and Motion to Dismiss,
filed 11-15-13

257 - 284

2

Certificate of Clerk

306

2

Certificate of Exhibits

305

2

Certificate of Service

307

2

Judgment, filed 12-27-13

300 - 301

2

Motion for Summary Judgment, filed 6-7-13

55-57

1

Motion to Dismiss for Lack of Standing, filed 6-7-13

58 - 60

1

Notice of Appeal, filed 2-7-14

302-304

2

Objection to Motion to Dismiss and Motion for Summary Judgment,
filed 7-19-13

69 - 80

1

INDEX, continued
Page no.

Vol. no.

Order Granting Defendant Tabor's Motion for Summary Judgment,
filed 12-27-13

290 - 299

2

Points and Authorities in Support of Calvin Tabor's Motion for Summary
Judgment and Motion to Dismiss, filed 6-7-13

66 - 68

1

Points and Authorities in Support of Objection to Motion to Dismiss and
Motion for Summary Judgment, filed 7-19-13

81- 85

1

Points and Authorities in Support of Response to Objection to Motion to
Dismiss and Motion for Summary Judgment, filed 10-15-13

86 - 94

1

Register of Actions

1-4

1

Reply Brief in support of Motion for Summary Judgment, filed 12-2-13

284- 289

2

Response to Objection to Motion to Dismiss and Motion for Summary
Judgment, filed 10-15-13

95 - 102

1

Verified Complaint, filed 4-21-10

5 -17

1

Date: 4/4/2014

icial District Court - Canyon County

Time: 08:27 AM

User: WALDEMER

ROA Report

Page 1 of 4

Case: CV-2010-0004399-C Current Judge: George A. Southworth
Marjorie Lois Ellmaker vs. Calvin Floyd Tabor, etal.

Marjorie Lois Ellmaker vs. Calvin Floyd Tabor, A1 Real Estate, Keith Turner

Other Claims
)ate
4./21/2010

5/17/2010

Judge
New Case Filed-Other Claims

Renae J. Hoff

Summons Issued (2)

Renae J. Hoff

Filing: A - All initial civil case filings of any type not listed in categories B-H,
or the other A listings below Paid by: Stringfield, Kenneth F (attorney for
Ellmaker, Marjorie Lois) Receipt number: 0026294 Dated: 4/21/2010
Amount: $88.00 (Check) For: Ellmaker, Marjorie Lois (plaintiff)

Renae J. Hoff

Renae J. Hoff
Filing: 11 - Initial Appearance by persons other than the plaintiff or
petitioner Paid by: Kerrick, David E (attorney for Tabor, Calvin Floyd)
Receipt number: 0031950 Dated: 5/17/2010 Amount: $58.00 (Check) For:
Tabor, Calvin Floyd (defendant)
Notice Of Appearance-David Kerrick for Calvin

Renae J. Hoff

5/25/2010

Answer

Renae J. Hoff

7/27/2010

Notice Of Service of Discovery

Renae J. Hoff

7/28/2010

Notice of Service Re: Discovery_

Renae J. Hoff

3/26/2010

Notice Of Service

Renae J. Hoff

3/30/2010

Notice Of Service

Renae J. Hoff

3/27/2010

Notice of Service Re: Discovery

Renae J. Hoff

3/28/2011

Notice Of Proposed Dismissal Issued

Renae J. Hoff

i/15/2011

Order of Retention/Dismissal Generated

Renae J. Hoff

Stipulation to Amend Complaint

Renae J. Hoff

Affidavit of Plaintiffs Lawyer

Renae J. Hoff

Motion to Retain Case

Renae J. Hoff

Affidavit in Support of Motion to Retain Case

Renae J. Hoff

Order to Retain case

Renae J. Hoff

Reviewed And Retained

Renae J. Hoff

5/20/2011

first amended Complaint Filed

Renae J. Hoff

3/3/2011

Another Summons Issued - A 1 Real Estate

Renae J. Hoff

Another Summons Issued - Keith Turner

Renae J. Hoff

Affidavit Of Non-Service (3)

Renae J. Hoff

Affidavit Of Service 9/21 Keith

Renae J. Hoff

10/19/2011

Miscellaneous Payment: For Making Copy Of Any File Or Record By The
Clerk, Per Page Paid by: Citizen Resource Receipt number: 0143157
Dated: 10/19/2011 Amount: $2.00 (Cash)

Renae J. Hoff

10/21/2011

Amended Affidavit Of Non Service

Renae J. Hoff

11/18/2011

Affidavit of Marjorie Lois Ellmaker for Default Judgment

Renae J. Hoff

Notice of Intent to Take Default

Renae J. Hoff

12/13/2011

Affidavit Of Service by Certified Mail

Renae J. Hoff

1/11/2012

Order to File Stipulated Trial Dates

Renae J. Hoff

2/21/2012

Motion for Default Jdmt

Renae J. Hoff

Notice of Intent to Take Default

Renae J. Hoff

i/19/2011

i/25/2011

3/22/2011

1
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Case: CV-2010-0004399-C Current Judge: George A Southworth
Marjorie Lois Ellmaker vs. Calvin Floyd Tabor, etal.

Marjorie Lois Ellmaker vs. Calvin Floyd Tabor, A1 Real Estate, Keith Turner

Other Claims
)ate

Judge

2/21/2012

Hearing Scheduled (Motion Hearing 03/22/2012 09:00 AM) Motn for
Default

Renae J. Hoff

3/13/2012

Miscellaneous Payment: For Making Copy Of Any File Or Record By The
Clerk, Per Page Paid by: KEITH TURNER Receipt number: 0017283
Dated: 3/13/2012 Amount: $5.00 (Credit card)

Renae J. Hoff

Miscellaneous Payment: Technology Cost - CC Paid by: KEITH TURNER
Receipt number: 0017283 Dated: 3/13/2012 Amount: $3.00 (Credit card)

Renae J. Hoff

Miscellaneous Payment: For Making Copy Of Any File Or Record By The
Clerk, Per Page Paid by: KEITH TURNER Receipt number: 0017559
Dated: 3/14/2012 Amount: $46.00 (Credit card)

Renae J. Hoff

Miscellaneous Payment: Technology Cost - CC Paid by: KEITH TURNER
Receipt number: 0017559 Dated: 3/14/2012 Amount: $3.00 (Credit card)

Renae J. Hoff

3/14/2012

3/21/2012

Filing: 11 - Initial Appearance by persons other than the plaintiff or
Renae J. Hoff
petitioner Paid by: Loegering, Victoria M (attorney for Turner, Keith)
Receipt number: 0019338 Dated: 3/21/2012 Amount: $58.00 (Check) For:
Turner, Keith (defendant)
Answer (Keith Turner

Renae J. Hoff

Hearing result for Motion Hearing scheduled on 03/22/2012 09:00 AM:
Hearing Vacated Motn for Default- answer filed

Renae J. Hoff

r/2/2012

Notice of Service Re: Discovery - Pltf

Renae J. Hoff

3/20/2012

Request for Trial Setting

Renae J. Hoff

3/28/2012

Order to File Stipulated trial Dates

Renae J. Hoff

3/12/2012

Notice of Service Re: Discovery - Pltf

Renae J. Hoff

3/26/2012

Stipulatied trial setting

Renae J. Hoff

11/1/2012

Order Setting Case for Trial and Pretrial Conference

Renae J. Hoff

Hearing Scheduled (Pre Trial 06/27/2013 11 :00 AM)

Renae J. Hoff

Hearing Scheduled (Jury Trial 08/06/2013 09:00 AM) 3 Day

Renae J. Hoff

1/17/2013

Change Assigned Judge (batch process)

4/16/2013

Notice of Taking Deposition Duces Tecum of Keith Turner

George A Southworth

4/17/2013

Amended Notice of Taking Deposition Duces Tecum of Calvin Tabor

George A Southworth

3/7/2013

Motion for Summary Judgment

George A Southworth

Motion to Dismiss for Lack of Standing

George A Southworth

Affidavit of David E Kerrick

George A Southworth

Points and Authorities in Support of Calvin Tabor's Motion for Summary
Judgment and Motion to Dismiss

George A Southworth

Notice Of Hearing

George A Southworth

Hearing Scheduled (Motion Hearing 07/25/2013 09:00 AM) Motn
Dismiss/Summary Judgment-Def

George A Southworth

Hearing result for Pre Trial scheduled on 06/27/2013 11:00 AM:
Held

George A Southworth

3/17/2013

3/27/2013

2

Hearing

Date: 4/4/2014

icial District Court - Canyon County

Time: 08:27 AM
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Case: CV-2010-0004399-C Current Judge: George A Southworth

Marjorie Lois Ellmaker vs. Calvin Floyd Tabor, etal.
Marjorie Lois Ellmaker vs. Calvin Floyd Tabor, A1 Real Estate, Keith Turner

Other Claims
Judge

Date

George A Southworth

6/27/2013

Hearing result for Pre Trial scheduled on 06/27/2013 11 :00 AM: District
Court Hearing Held
Court Reporter: Patricia Terry
Number of Transcript Pages for this hearing estimated: less than 100
pages

6/28/2013·

Hearing result for Jury Trial scheduled on 08/06/2013 09:00 AM: Hearing George A Southworth
Vacated 3 Day

7/19/2013

Objection to Motion to Dismiss and Motion for Summary Judgment

George A Southworth

Points and Authorities in Support of Objection to Motion to Dismiss and
Motion for Summary Judgment

George A Southworth

Amended Notice Of Hearing

George A Southworth

Hearing result for Motion Hearing scheduled on 07/25/2013 09:00 AM:
Hearing Vacated Motn Dismiss/Summary Judgment-Def

George A Southworth

Hearing Scheduled (Motion Hearing 10/24/2013 09:00 AM)

George A Southworth

Hearing Scheduled (Pre Trial 01/16/2014 02:00 PM)

George A Southworth

Hearing Scheduled (Jury Trial 03/18/2014 09:00AM) 3 Days

George A Southworth

8/15/2013

Order Setting Pretrial Conference and Jury Trial

George A Southworth

10/15/2013

Points and Authorities in Support of Response to Objection to Motion to
Dismiss and Motion for Summary Judgment

George A Southworth

Response to Objection to Motion to Dismiss and Motion for Summary
Judgment

George A Southworth

Affidavit In Support of Response to Response In Opposition of Motion for
Summary Judgment and Motion to Dismiss

George A Southworth

Affidavit of Marjorie Lois Ellmaker

George A Southworth

Hearing result for Motion Hearing scheduled on 10/24/2013 09:00 AM:
Hearing Held

George A Southworth

Hearing result for Motion Hearing scheduled on 10/24/2013 09:00 AM:
District Court Hearing Held
Court Reporter: Patricia Terry
Number of Transcript Pages for this hearing estimated: less than 100
pages

George A Southworth

Affidavit of Calvin Tabor

George A Southworth

Affidavit of marjorie ellmaker errata

George A Southworth

Second Affidavit of Marjorie leis ellmaker

George A Southworth

Affidavit (amended) of kenneth stringfield

George A Southworth

11/7/2013

Corrected Affidavit of Calvin Tabor

George A Southworth

11/15/2013

Brief in opposition to summary judgment and motion to dismiss

George A Southworth

12/2/2013

Reply Brief in Support of Motion for Summary Judgment

George A Southworth

12/27/2013

Hearing result for Jury Trial scheduled on 03/18/2014 09:00 AM: Hearing George A Southworth
Vacated 3 Days

7/23/2013

8/14/2013

10/22/2013

10/24/2013

11/5/2013

Hearing result for Pre Trial scheduled on 01/16/2014 02:00 PM: Hearing
Vacated

George A Southworth

Order Granting Defendant Tabor's Motion for Surr1ary Judgment

George A Southworth

Date: 4/4/2014

icial District Court - Canyon County
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Case: CV-20i0-0004399-C Current judge: George A. Southworth
Marjorie Lois Ellmaker vs. Calvin Floyd Tabor, etal.

Marjorie Lois Ellmaker vs. Calvin Floyd Tabor, A1 Real Estate, Keith Turner

Other Claims
)ate
12/27/2013

1/7/2014

Y?/2014

Judge
Judgment

George A. Southworth

Civil Disposition Judgment entered for: Tabor, Calvin Floyd, Defendant;
Ellmaker, Marjorie Lois, Plaintiff. Filing date: 12/27/2013

George A. Southworth

Case Status Changed: Closed

George A. Southworth

Memorandum of Costs

George A. Southworth

Affidavit of Costs and Fees

George A. Southworth

Filing: L4 - Appeal, Civil appeal or cross-appeal to Supreme Court Paid
by: Stringfield, Kenneth F (attorney for Ellmaker, Marjorie Lois) Receipt
number: 0007997 Dated: 2/7/2014 Amount: $109.00 (Check) For:
Ellmaker, Marjorie Lois (plaintiff)

George A. Southworth

Bond Posted - Cash (Receipt 7998 Dated 2/7/2014 for 100.00 deposit for
Record)

George A. Southworth

Case Status Changed: Closed pending clerk action

George A. Southworth

Notice of Appeal

George A. Southworth

Appealed To The Supreme Court

George A. Southworth

4

Kenneth F. Stringfield
P.O. Box 777
213 S. 10th Ave.,
Caldwell, Idaho 83606
Telephone: (208) 459-6879
Facsimile:
(208) 459-6849
ISB No.:
3907

Sf L.ti 0

---.n".M.~~P.M.

APR l 1 2010

kstringfieldlaw@gmail.com

CANYON COUNTY CLERK
T. CHAWFORD, DEPUTY

Attorney for Plaintiff

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
CASE NO.'; .'-J \

MARJORIE LOIS ELLMAKER
a single woman,
Plaintiff,

~ --

y

'3

'1 ~

VERIFIED COMPLAINT

vs.

CALVIN TABOR and Al REAL ESTATE,
an Idaho Limited Liability Company,
Defendants.

(Fee "A": $88.oo)

COMES NOW, Marjorie Lois Ellmaker, a single woman, the above-named
Plaintiff, and for cause of action against Defendants, COMPLAIN AND ALLEGE
as follows:
JURISDICTION, VENUE, AND PARTIES
.

1.

The Plaintiff, Marjorie Lois Ellmaker (Marjorie), is a single woman,

who lived in Canyon County, Idaho at all times relevant to the allegations in this
Complaint.
2.

Sarah Martha Chitwood (Martha) was an elderly widow, and the

cousin and friend of the Plaintiff, Marjorie. Marjorie was the heir of Martha.
Martha was the Plaintiffs predecessor in interest. Martha had lived in McCall,
VERJFIED COMPLAINT, Ellmaker v. Tabor et al., page-1
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ORIGINAL

Idaho most of her life, and had been a teacher and a librarian in McCall for a
number of years. She was not a sophisticated business person.
3.

Upon information and belief, Defendant, Calvin Tabor (hereinafter

"Defendant Tabor"), is an individual who resides in and was doing business in
Canyon County at all times relevant to the allegations in this Complaint.
4.

Upon information and belief, Defendant, Keith Turner (hereinafter

"Defendant Turner"), is an individual who resides in and was doing business in
Canyon County at all times relevant to the allegations in this Complaint.
5.

Upon information and belief, Defendant, Al Real Estate, LLC

(hereinafter "Defendant A1"), is an Idaho limited liability company doing business
in Canyon County, State of Idaho, at all times relevant to the allegations in this
Complaint. Defendant Al's members were Defendant Tabor and Defendant Turner.
6.

Pursuant to Idaho Code §5-514, this Court has jurisdiction over the

Defendants for the reasons that the Defendants were doing business in Canyon
County, State of Idaho.
Facts

7.

Defendant Al is an Idaho limited liability company formed March

19, 2004. Its Articles of Organization show that its initial registered office was at
1314 5th St. S., Nampa, Idaho. Defendant A1's registered agent was Defendant
Turner. Its Articles declare that Defendant Al is member managed, and that its
members are Keith D. Turner, 1314 5th St. S., Nampa, Idaho 83651, and Calvin
Tabor, 28777 Country Ln, Caldwell, Idaho 83607.

VERIFIED COMPLAINT, Ellmaker v. Tabor et al., page-2
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8.

In March 2005 and 2006 Defendant Al submitted annual reports.

Defendant Al was administratively dissolved in June 2007, re-instated in August
2007,

and administratively dissolved in June 2008. It has not been re-instated.
9.

Neither Martha nor Marjorie was in the business ofloaning money.

Upon information and belief, both were unfamiliar with limited liability
companies, and the Idaho Limited Liability Company Act.
10.

During 2005, Defendant Tabor had helped Martha sell a large piece

of property near downtown McCall, Idaho. Marjorie helped Martha during the
sale of the McCall property. Defendant Tabor had been referred to Marjorie by
someone she trusted, Gary Vezzoso. Defendant Tabor developed his relationship,
which began as a quasi-fiduciary relationship, with Marjorie and Martha to the
point where they believed he was their friend.
11.

On or about the closing date of the McCall sale, at Marjorie's home

in Notus, Idaho, Defendant Tabor asked Martha if she was interested in lending
him money. Defendant Tabor told Marjorie and Martha that he and his partner
were in the business of purchasing and restoring homes for re-sale. He asked
them if they were interested in investing with him.
12.

When Defendant Tabor persuaded Martha to loan him money, he

did not ask her if she would be willing to loan money to Defendant AL He made
the loan sound as if it would be a loan to him personally, not his limited liability
company. Defendant Tabor did not explain the significance of loaning money to a
limited liability company. He did not explain that if Martha did not get security
for her loan, or a personal guarantee from him for the loan, that her money would
not be protected. He did not explain that if she loaned money to Defendant Al,
VERIFIED COMPLAINT, Ellmaker v. Tabor et al., page-3
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her loan would not be protected should the company fail. Defendant Tabor did
not offer any security for the loan.
13.

Defendant Tabor prepared a typed contract and submitted it to

Martha and Marjorie. At the time Martha was 87 years old, Marjorie was 70 years
old. Both were unfamiliar with business transactions involving limited liability
companies. Defendant Tabor did not tell them that they should get the advice of a
lawyer, or anyone else, before entering into the contract with him.
14.

On or about May 9, 2005, Defendant Tabor and Defendant Al

entered into a contract with Martha. Martha agreed to, and loaned the Defendant
Tabor $77,000.00 and $150,000.00; he agreed to pay back the $227,000.00 plus
interest. The contract for the $150,000.00 is reflected in attached Exhibit A and
incorporated by reference (a Promissory Note (Note-1) dated May 9, 2005, in the
amount of $150,000.00, at a 6% per annum interest rate). Note-1 was due on or
before May 1, 2006. It was signed by "Sarah Martha Chitwood" and "Calvin Tabor
as member of Al Real Estate." A notation reflects the Borrower's initials as
"C.T.," not "C.T. as a member of AL"
15.

Upon information and belief,.Defendants Tabor, Turner and Al

profited or otherwise benefitted and were enriched from the contract.
16.

On or about April 28, 2006, Defendant Tabor paid $9,000.00

interest on Note-1. Defendant Tabor persuaded Marjorie, acting on Martha's
behalf, to extend the due date of the note from May 1, 2006, to May 1, 2007,
"under the same terms." This extension was hand written on the original note,
and signed by "Calvin Tabor as member of Al Real Estate LLC" and "Marjorie L.

VERIFIED COMPLAINT, Ellmaker v. Tabor et al., page-4

8

Ellmaker, POA for Martha (Sarah M.) Chitwood." This agreement is reflected in
the handwritten portion of Exhibit A.
17.

On or about June 6, 2007, Note-1 was in default and Defendants

had not filed an annual report for Defendant AL About this date, Defendants and
Martha, through Plaintiff entered a second contract, and replaced Note-1 with a
new Promissory Note (Note-2). Note-2 was signed and reflected terms similar to
Note-1, except Note-2 was due in full with interest on or before December 25,
2007. The principal amount of the note remained $150,000.00; the interest rate
was 6% per annum. Note-2 is incorporated by reference and attached as Exhibit
"B."

18.

Defendant Tabor failed to tell Plaintiff that his business, Defendant

Al, was being administratively dissolved at the parties entered into the second
contract.
19.

Martha died July 13, 2007 at 89 years old. Marjorie inherited

Martha's McCall property and the promissory notes. Martha's estate passed to
Marjorie at her death.
20.

In October 2007, Marjorie's basement in her Notus home flooded.

Marjorie had Defendant Tabor do the restoration work, and do additional work
on her basement. Defendant Tabor and Marjorie frequently discussed the
$150,000.00 note while he was working on Marjorie's home. At no point during
their discussions did Defendant Tabor tell Marjorie that the note was not his
note. Defendant Tabor said and intimated that he was responsible for the note
apart from Defendant A1's responsibility. Defendant Tabor told Marjorie that he
would pay her in December 2007, as obligated.
VERIFIED COMPLAINT, Ellmaker v. Tabor et al., page-5
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21.

Note-2 was not paid on or before December 25, 2007.

22.

On or about June 5, 2008, Defendant Al was administratively

dissolved for the second time. Defendant's Tabor, Turner, and Al failed to notify
Marjorie of the dissolution. She never received any other notice of the
dissolution.
23.

Between 2007 and 2009 Marjorie had numerous conversations

with Defendant Tabor, where Defendant Tabor reaffirmed that he owed Marjorie
the debt. In no conversation did Defendant Tabor tell Marjorie that the debt was
Defendant Al's debt, not his.
24.

In the Spring of 2008, Marjorie's Notus basement flooded a second

time, and she hired Defendant Tabor to manage the work again. Again, they
talked about the $150,000.00 note. Defendant Tabor told Marjorie that
Defendant Turner, had told him not to repay her. Nonetheless, Defendant Tabor
said that he would pay her, even though it might take some time.
25.

In the fall or early winter of 2008, Defendant Tabor told Marjorie

that he had the money to pay her. He said that the check had been made out to
his business. They had two or three conversations about the money, but
Defendant Tabor did not pay her.
26.

In an attempt to mitigate the situation, Marjorie asked Defendant

Tabor if he would consider working off part of the debt by working on the
restoration of the McCall home Marjorie inherited from Martha. The last
conversation took place in late June 2009.

VERIFIED COMPLAINT, Ellmaker v. Tabor et al., page-6
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27.

Marjorie and Defendant Tabor discussed the remodel of the McCall

home. Defendant Tabor allegedly contacted an architect, then an engineer to help
with the plans.
28.

In July 2009, Marjorie and Defendant Tabor set up a meeting to

discuss the bids Defendant Tabor had allegedly received for the remodel of the
McCall home. Defendant Tabor failed to show up for the meeting and stopped
communicating with Marjorie. She left messages on his phone. He did not reply.
29.

On or about September 20, 2009, Marjorie sent a demand letter to

the Defendants demanding payment of principal and interest in the amount of
$170,096-49. A true and accurate copy of that demand letter is attached hereto

as Exhibit "C" and incorporated herein by reference. The Defendants failed to
respond to this demand letter.
30.

On or about November 5, 2009, Marjorie, through her attorney,

sent a second demand letter to the Defendants. Defendant Tabor responded. But
denied that the debt was in his name or personally guaranteed by him.
31.

On or about February 8, 2010, a final demand letter was sent to

Defendants. A true and accurate copy of that demand letter is attached hereto as
Exhibit "D" and incorporated herein by reference.
32.

As of March 15, 2010, the Defendants have not paid the debt. The

Defendants are in default and material breach of their agreements.

COUNTI
(Breach of Oral Contract, Defendant Tabor)
33.

The contents of Paragraphs 1 through 32 above are realleged and

incorporated herein by reference as if fully set forth herein.
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34.

On or about May 9, 2005, Defendant Tabor and Martha entered

into an oral contract where Martha would lend Defendant Tabor money at 6%
interest and he would repay that money; he later reaffirmed that contract.
35.

On or between October or November 2007, and July 2009, at

Canyon County, Idaho, Defendant Tabor and Plaintiff entered into an oral
contract wherein Defendant on his part agreed, and assured Plaintiff that he
would repay the $150,000.00 loan reflected in Note-2. In consideration of
Defendant's promise, Plaintiff agreed to and put off bringing any action against
Defendant.
36.

Plaintiff has performed all the terms and conditions of the

agreement required of her.
37.

Defendant has failed and refused to perform the agreement in that

he has refused to communicate with Plaintiff, failed to fulfill his agreements.
38.

Plaintiff has been damaged by this breach.
COUNT II

(Breach of Implied Covenant of Good Faith and Fair Dealing,
Defendant Tabor)
39.

The contents of Paragraphs 1 through 38 above are realleged

and incorporated herein by reference as if fully set forth herein.
40.

Every contract contains an implied covenant of good faith and

fair dealing.
41.

Defendant Tabor led two elderly ladies, Martha and the Plaintiff,

to believe that they were loaning him money, personally.
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42.

Defendant Tabor failed to tell Martha and the Plaintiff that they

were entering into a contract with a limited liability company. Defendant failed
to inform Martha or the Plaintiff of the consequences and potential
consequence of entering into a contract with a limited liability company.
Defendant failed to inform them how if the company failed to pay on the
contract that Defendant Tabor would not be personally responsible.
43.

Defendant Tabor's actions are egregious since he was

sophisticated and knew the dangers to Plaintiff and Martha. He was in a
position to alert the Plaintiff and her predecessor in interest to the dangers of
loaning money to a limited liability company. Because of the trust relationship
Defendant Tabor had developed with Plaintiff and Martha, he should have
warned them of the dangers or at least recommended that they consult with as
lawyer before entering into the contract. Instead he deceived them by his
om1ss1ons.
44.

Defendants failed to pay Contract-2; in default and after

Defendant Al was administratively dissolved, Defendant Tabor assured
Plaintiff that he would pay the debt. Defendant Tabor did not tell the Plaintiff
that his company had been dissolved. In part, because of Defendant Tabor's
assurances, Plaintiff took no action against Defendants for their breach of
contract.
45.

Defendants breached the implied covenant of good faith and

fair dealing in the Agreements between them and the Plaintiff when
Defendant Tabor misled Martha and the Plaintiff, by not complying with the
terms of the limited liability law, by not informing Plaintiff of the impending
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disillusion of Defendant Al while negotiating with her for Contract-2, and by
Defendant Tabor not telling Plaintiff of the dissolution of Defendant Al while
convincing her that he was going to repay the debt, by Defendant Tabor not
complying with the personal guaranties and by not paying the debt.
46.

Plaintiff has been damaged by this breach.
COUNT III

(Failure to Pay Promissory Note, Defendants A1 & Tabor)

47.

The Plaintiff repeats and realleges all the allegations contained

in paragraphs 1 through 46 of this Complaint as if set forth at length herein.
48.

On or about June 9, 2005, Martha and Defendants Tabor and

Al entered into a contract. Martha lent Defendants Tabor and A1
$150,000.00. Martha had the Plaintiff sign the contract for her as "Sarah
Martha Chitwood by Marjorie L. Ellmaker, POA." See Exhibit A, Note-1,
typed portion.
49.

Pursuant to the contract terms, Defendants were to repay that

loan on or before May 1, 2006. Just before the due date of the contract, on or
about April 28, 2006, the contract was modified to reflect a new due date of
May 1, 2007. Again, Martha had Plaintiffsign for her. See Exhibit A, Note-1,
handwritten portion.
50.

On or about June 6, 2007, just after the modified due date of

the contract, Plaintiff and Defendants entered into a new contract with nearly
the same terms as the first one. The second contract provided that the
Defendants would repay the loan with interest on or before December 25,
2007. See Exhibit B, Note-2.
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51.

The Defendants have not made any payments on said note and

refuse and continue to refuse to pay said amount. Plaintiff has been damaged
by this breach.
(Claim for Attorney's Fees and Costs)

Due to the breach of the Defendants and their failure to comply with
the terms and provisions of the agreements, it has been necessary for the Plaintiff to
employ legal counsel to institute and prosecute this action.

The Plaintiff has

employed the law firm of Kenneth F. Stringfield, Caldwell, Idaho, and has agreed to
pay said firm reasonable attorneys' fees. The sum of $5,000.00 is a reasonable fee
for instituting and prosecuting this action to judgment in the event of default and
no appearance by the Defendants. In the event of any appearance, contest or other
complication, a greater sum would be reasonable for such attorneys' fees, pursuant
to the agreements between the parties and/or Idaho Code§§ 12-120, 12-121 or other
applicable laws, the exact amount to depend on the particular circumstances.

Plaintiff reserves the right to request the Court to allow
her to amend the complaint as may be appropriate after discovery.

WHEREFORE, the Plaintiff prays that judgment be entered:
1.

Awarding Plaintiff damages against the Defendants in an amount

provided for under the contracts plus accrued interest.
2.

Awarding Plaintiff prejudgment interest for any claim.
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3.

For the sum of $5,000.00 as reasonable attorneys' fees in the event of

default by the Defendants, otherwise a greater sum to be determined by the Court
according to the circumstances existing at the time of judgment.
3.

For costs incurred in the prosecution of this action.

5.

For such other and further relief as the Court shall deem just and

equitable under the circumstances.
(DEMAND FOR JURY TRIAL)

Plaintiff hereby request a jury trial pursuant to LR. C.P 38.

~""*

r1
DATED this _·_
(_,,(:/~- day of April,

2010.

KENNETH F. STRINGFIELD
Attorney at Law
B
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VERIFICATION

STATE OF IDAHO )
) ss.
County of Canyon )
Marjorie Lois Ellmaker, a single woman, being first duly sworn, depose
and say:
That I am the Plaintiff in the foregoing action; that I have read the
Complaint and believe the facts therein stated to be true and correct to the best of
my knowledge and belief.

SUBSCRIBED AND SWORN to before me this

o(5'~ day of March,

2010.

otary Public for Idaho
~
_
Commission expires: ~ ;;/ 3- q ()IS
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DAVIDE. KERRICK, ISB #2565
1001 Blaine Street
Post Office Box 44
Caldwell, Idaho 83606
Telephone:
(208) 459-4574
Facsimile:
(208) 459-4573

_A.k~,~

_F_I_

q.M.

MAY 2 5 2010
r'\ANYON QQUNTY Gb~R~

~-f-CRAWrORD, DEPUTY

Attorney for Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MAPJORIE LOIS ELLMAKER, a single
woman,
Plaintiff,
v.

CALVIN TABOR and Al REAL
ESTATE, an Idaho Limited Liability
Company,

)
)

CASE NO.

)

ANSWER

CVl0-4399

)
)
)
)
)
)
)

)
Defendants.

)

COMES NOW, the Defendant, CAL VINTABOR, and in answer to Plaintiffs Complaint
on file herein, admits, alleges, and denies as follows:

I.
Plaintiff's Complaint fails to state a cause of action upon which relief can be granted against
this answering Defendant.
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II.
This answering Defendant denies each and every allegation of Plaintiffs Complaint not
specifically and expressly admitted herein.

III.
In answering paragraphs 1, 2, 3, 4, 5, 6, 7, 8, 19, 21, 27, 28, and 30 of Plaintiffs Complaint,
this answering Defendant admits the allegations therein contained.
IV.

In answering paragraphs 9, 12, 23, 25, 26, 34, 35, 37, 41, 42, 43, 45, and 52 of Plaintiff's
Complaint, this answering Defendant denies the allegations therein contained.

v.
In answering paragraph 10 of Plaintiffs Complaint, this answering Defendant admits that
he had helped Martha sell a large piece of property near downtown McCall, Idaho; that Marjorie had
helped Martha during the sale of the McCall property; and that Gary Vezzoso had suggested that this
Defendant and Marjorie contact one another. This answering Defendant denies all other allegations
therein contained.
VI.

In answering paragraph 11 of Plaintiffs Complaint, this answering Defendant admits that
on or about the closing date of the McCall sale at Marjorie's home in Notus, Idaho, he, Marjorie, and
Martha discussed Martha making a loan to the Defendant A-1 Real Estate, LLC. This answering
Defendant denies all other allegations therein contained.
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vn.
In answering paragraph 13 of Plaintiffs Complaint, this answering Defendant admits that
a contract was made and that Marjorie had said that she had worked in Arizona in real estate and
lending and acted as though she was fully familiar with business transactions involving limited
liability companies. This answering Defendant denies the remaining allegations therein contained.
VIII.

In answering paragraph 14 of Plaintiff's Complaint, this answering Defendant admits that
A-lReal Estate, LLC made a Promissory Note on May 9, 2005 to Sarah Martha Chitwood for the
principal amount of$150,000.00 with interest at the rate of 6% per annum and a due date of May
1, 2006. This answering Defendant denies the remaining allegations therein contained.
IX.

In answering paragraph 15 of Plaintiff's Complaint, this answering Defendant admits that
A-1 Real Estate, LLC invested the money that was loaned on the Promissory Note in a real estate
investment that went bad. This answering Defendant denies any allegations to the contrary therein
contained.
X.

In answering paragraph 16 of Plaintiffs Complaint, this answering Defendant admits that
on or about April 28, 2006 the Defendant A-1 Real Estate, LLC paid $9,000.00 interest on the
Promissory Note and that Marjorie, acting on Martha's behalf, extended the due date of the
Promissory Note to May 1, 2007. This answering Defendant denies any allegations to the contrary
therein contained.
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XI.
In answering paragraph 18 of Plaintiffs Complaint, this answering Defendant asserts that
he was not aware of any change in the status of A-1 Real Estate, LLC.

XII.
In answering paragraph 20 of Plaintiffs Complaint, this answering Defendant admits that
in October, 2007, Marjorie's basement in her Notus home flooded and that Marjorie had him do the
restoration work and do additional work on her basement. In the discussions about the Promissory
Note, Marjorie understood that the Note was an obligation of A-1 Real Estate, LLC and that this
answering Defendant was unhappy that A-1 Real Estate was unable to make payment. This
answering Defendant denies the remaining allegations therein contained.
XIII.

In answering paragraph 22 of Plaintiffs Complaint, this answering Defendant is without
sufficient knowledge to admit or deny the allegations therein contained and therefore denies the
same.
XIV.

In answering paragraph 24 of Plaintiffs Complaint, this answering Defendant admits that
in the spring of 2008 Marjorie's Notus basement flooded a second time and she hired Defendant
Tabor to manage the work again. Again, they talked about the $150,0Q0.0O Promissory Note. This
answering Defendant denies the remaining allegations therein contained.

ANSWER-4

21

xv.
fo answering paragraphs 2 9 and 31 of Plaintiffs Complaint, this answering Defendant admits
that demand letters were sent to the Defendants but denies the remaining allegations therein
contained.
XVI.

In answering paragraph 32 of Plaintiffs Complaint, this answering Defendant admits that
the Defendant A-lReal Estate, LLC has not paid the debt but denies the other allegations therein
contained.
XVII.

In answering paragraphs 36, 40, and 44 of Plaintiffs Complaint, the allegations therein
contained are ambiguous, confusing, and/or immaterial, and this answering Defendant therefore
denies the allegations therein contained.

XVIII.
In answering paragraphs 38, 46, 48, 49, and 50 of Plaintiff's Complaint, with respect to the
Defendant Calvin Tabor, this answering Defendant denies the allegations therein contained.

XIX.
In answering paragraphs 33, 39, and 47, this answering Defendant repeats and realleges all
of his foregoing answers as though set forth in full.
WHEREFORE, the Defendant, Calvin Tabor, prays that the Plaintiffs Complaint, with

respect to said Defendant, be dismissed and held for naught; that the Plaintiff take nothing thereby;

Ill
Ill
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for said Defendant's attorney's fees and costs; and for such other and further relief as to this Court
seems equitable in the premises .
DATED this

.)7-1-!::: dayof

Md

,2010.

Q_
David E. Kerrick
Attorney for Defendant
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VERIFICATION
CALVIN TABOR, being first duly sworn, deposes and says:
That he is a Defendant in the above-entitled matter; that he has read the foregoing, knows the
contents thereof, and believes the same to be true and correct.

CALVINTABOR

SUBSCRIBED AND SWORN to before me on thi~ay~ ~ 2 0 1 0 .
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this ¥-tiayof /l-1 ~
, 2010, I caused a true and
correct copy of the above and foregoing instrument to be servedpon the following individuals in
the manner indicated below:

Kenneth F. Stringfield
P.O. Box 777
213 S. 10th A venue
Caldwell, ID 83606

[ ] U.S. Mail
xJ Hand Delivery
[ ] Federal Express
[ ] Via Facsimile 459-6849

Attorney for Plaintiff

David E. Kerrick
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Fi l ) i•. D
~:P.M.

_ _ _A.M.

MAY 2 0 2011

Kenneth F. Stringfield
P.O. Box777
213 S. 10th Ave.,
Caldwell, Idaho 83606
Telephone: (208) 459-6879
Facsimile:
(208) 442-7915
ISB No.:
3907
kstringfieldlaw@gmail.com

CANYON COUNTY CLERK
J DRAKE, DEPUTY

Attorney for Plaintiff
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARJORIE LOIS ELLMAKER
a single woman,
Plaintiff,
vs.

CASE NO. CV 10-4399
FIRST AMENDED COMPLAINT

CALVIN TABOR, KEITH TURNER, and
A1 REAL ESTATE, an Idaho Limited
Liability Company,
Defendants.
COMES NOW, Marjorie Lois Ellmaker, a single woman, the above-named
Plaintiff, and for cause of action against Defendants, COMPLAIN AND ALLEGE
as follows:
JURISDICTION, VENUE, AND PARTIES
1.

The Plaintiff, Marjorie Lois Ellmaker (Marjorie), is a single woman,

who lived in Canyon County, Idaho at all times relevant to the allegations in this
Complaint.
2.

Sarah Martha Chitwood (Martha) was an elderly widow, and the

cousin and friend of the Plaintiff, Marjorie. Marjorie was the heir of Martha.
Martha was the Plaintiffs predecessor in interest. Martha had lived in McCall,
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Idaho most of her life, and had been a teacher and a librarian in McCall for a
number of years. She was not a,sophisticated business person.
3.

Upon information and belief, Defendant, Calvin Tabor (hereinafter

"Defendant Tabor"), is an individual who resides in and was doing business in
Canyon County at all times relevant to the allegations in this Complaint.
4.

Upon information and belief, Defendant, Keith Turner (hereinafter

"Defendant Turner"), is an individual who resides in and was doing business in
Canyon County at all times relevant to the allegations in this Complaint.
5.

Upon information and belief, Defendant, Al Real Estate, LLC

(hereinafter "Defendant A1"), is an Idaho limited liability company doing business
in Canyon County, State of Idaho, at all times relevant to the allegations in this
Complaint. Defendant Al's members were Defendant Tabor and Defendant Turner.
6.

Pursuant to Idaho Code §5-514, this Court has jurisdiction over the

Defendants for the reasons that the Defendants were doing business in Canyon
County, State of Idaho.
Facts

7.

Defendant A1 is an Idaho limited liability company formed March

19, 2004. Its Articles of Organization show that its initial registered office was at
1314 5th St. S., Nampa, Idaho. Defendant Al's registered agent was Defendant
Turner. Its Articles declare that Defendant Al is member managed, and that its
members are Keith D. Turner, 1314 5th St. S., Nampa, Idaho 83651, and Calvin
Tabor, 28777 Country Ln, Caldwell, Idaho 83607.
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8.

In March

2005

and 2006 Defendant Al submitted annual reports.

Defendant Al was administratively dissolved in June 2007, re-instated in August
2007,

and administratively dissolved in June 2008. It has not been re-instated.
9.

Neither Martha nor Marjorie was in the business ofloaning money.

Upon information and belief, both were unfamiliar with limited liability
companies, and the Idaho Limited Liability Company Act.
10.

During 2005, Defendant Tabor had helped Martha sell a large piece

of property near downtown McCall, Idaho. Marjorie helped Martha during the
sale of the McCall property. Defendant Tabor had been referred to Marjorie by
someone she trusted, Gary Vezzoso. Defendant Tabor developed his relationship,
which began as a quasi-fiduciary relationship, with Marjorie and Martha to the
point where they believed he was their friend.
11.

On or about the closing date of the McCall sale, at Marjorie's home

in Notus, Idaho, Defendant Tabor asked Martha if she was interested in lending
him money. Defendant Tabor told Marjorie and Martha that he and his partner
were in the business of purchasing and restoring homes for re-sale.
12.

When Defendant Tabor persuaded Martha to loan him money, he

did not ask her if she would be willing to loan money to Defendant Al. He made
the loan sound as if it would be a loan to him personally, not his limited liability
company. Defendant Tabor did not explain the significance of loaning money to a
limited liability company. He did not explain that if Martha did not get security
for her loan, or a personal guarantee from him for the loan, that her money would
not be protected. He did not explain that if she loaned money to Defendant Al,
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her loan would not be protected should the company fail. Defendant Tabor did
not offer any security for the loan.
13.

Defendant Tabor prepared a typed Note and submitted it to Martha

and Marjorie. At the time Martha was 87 years old, Marjorie was 70 years old.
Both were unfamiliar with business transactions involving limited liability
companies. Defendant Tabor did not tell them that they should get the advice of a
lawyer, or anyone else, before entering into the agreement with him.
14.

On or about May 9, 2005, Defendants Tabor, Turner, and Al

entered into an agreement with Martha. Martha agreed to, and loaned the
Defendants $77,000.00 and $150,000.00; Defendants agreed to pay back the
$227,000.00 plus interest. The Note for the $150,000.00 is reflected in attached
Exhibit A and incorporated by reference (a Promissory Note (Note-1) dated May
9, 2005, in the amount of $150,000.00, at a 6% per annum interest rate). Note-1
was due on or before May 1, 2006. It was signed by "Sarah Martha Chitwood" and
"Calvin Tabor as member of A1 Real Estate." A notation reflects the Borrower's
initials as "C.T.," not "C.T. as a member of A1."
15.

Upon information and belief, Defendants Tabor, Turner and Al

profited or otherwise benefitted and were enriched from the loan.
16.

On or about April 28, 2006, Defendants paid $9,000.00 interest on

Note-1. Defendants persuaded Marjorie, acting on Martha's behalf, to extend the
due date of the note from May 1, 2006, to May 1, 2007, "under the same terms."
This extension was hand written on the original note, and signed by "Calvin
Tabor as member of Al Real Estate LLC" and "Marjorie L. Ellmaker, POA for
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Martha (Sarah M.) Chitwood." This agreement is reflected in the handwritten
portion of Exhibit A.
17.

On or about ,June 6, 2007, Note-1 was in default and Defendants

had not filed an annual report for Defendant Ai. About this date, Defendants and
Martha, through Plaintiff entered into second agreement, where they replaced
Note-1 with a new Promissory Note (Note-2). Note-2 was signed and reflected
terms similar to Note-1, except Note-2 was due in full with interest on or before
December 25, 2007. The principal amount of the note remained $150,000.00;
the interest rate was 6% per annum. Note-2 is incorporated by reference and
attached as Exhibit "B."
18.

Defendant Tabor failed to tell Plaintiff that his business, Defendant

Al, was being administratively dissolved at the time the parties entered into the
agreement on Note-2.
19.

Martha died July 13, 2007 at 89 years old. Martha's estate passed to

Marjorie at her death. Marjorie inherited Martha's McCall property and the
promissory notes.
20.

In October 2007, Marjorie's basement in her Notus home flooded.

Marjorie had Defendant Tabor do the restoration work, and do additional work
on her basement. Defendant Tabor and Marjorie frequently discussed the
$150,000.00 note while he was working on Marjorie's home. At no point during
their discussions did Defendant Tabor tell Marjorie that the note was not his
note. Defendant Tabor said and intimated that he was responsible for the note
apart from Defendant A1's responsibility. Defendant Tabor told Marjorie that he
would pay her in December 2007, as obligated.
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21.

Note-2 was not paid on or before December 25, 2007.

22.

On or about June 5, 2008, Defendant Al was administratively

dissolved for the second time. Defendants' Tabor, Turner, and A1 failed to notify
Marjorie of the dissolution. She never received any other notice of the
dissolution.
23.

Between 2007 and 2009 Marjorie had numerous conversations

with Defendant Tabor, where Defendant Tabor reaffirmed that he owed Marjorie
the debt. In no conversation did Defendant Tabor tell Marjorie that the debt was
Defendant A1's debt, not his.
24.

In the Spring of 2008, Marjorie's Notus basement flooded a second

time, and she hired Defendant Tabor to manage the work again. Again, they
talked about the $150,000.00 note. Defendant Tabor told Marjorie that
Defendant Turner, had told him not to repay her. Nonetheless, Defendant Tabor
said that he would pay her, even though it might take some time.
25.

In the fall or early winter of 2008, Defendant Tabor told Marjorie

that he had the money to pay her. He said that the check had been made out to
his business. They had two or three conversations about the money, but
Defendant Tabor did not pay her.
26.

In an attempt to mitigate the situation, Marjorie asked Defendant

Tabor if he would consider working off part of the debt by working on the
restoration of the McCall home Marjorie inherited from Martha. The last
conversation took place in late June 2009.
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27.

Marjorie and Defendant Tabor discussed the remodel of the McCall

home. Defendant Tabor allegedly contacted an architect, then an engineer to help
with the plans.
28.

In July 2009, Marjorie and Defendant Tabor set up a meeting to

discuss the bids Defendant Tabor had allegedly received for the remodel of the
McCall home. Defendant Tabor failed to show up for the meeting and stopped
communicating with Marjorie. She left messages on his phone. He did not reply.
29.

On or about September 20, 2009, Marjorie sent a demand letter to

the Defendants demanding payment of principal and interest in the amount of
$170,096-49.

A true and accurate copy of that demand letter is attached hereto

as Exhibit "C" and incorporated herein by reference. The Defendants failed to
respond to this demand letter.
30.

On or about November 5, 2009, Marjorie sent a second demand

letter for payment of principal and interest to the Defendants. Defendant Tabor
responded. But denied that the debt was in his name or personally guaranteed by
him.
31.

On or about February 8, 2010, a final demand letter for payment of

principal and interest was sent to Defendants. A true and accurate copy of that
demand letter is attached hereto as Exhibit "D" and incorporated herein by
reference.
32.

As of March 15, 2010, the Defendants have not paid the debt. The

Defendants are in default and material breach of their agreements.
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COUNTI
(Breach of Oral Contract, Defendant Tabor)
33.

The contents of Paragraphs 1 through 32 above are realleged and

incorporated herein by reference as if fully set forth herein.
34.

On or about May 9, 2005, Defendant Tabor and Martha entered

into an oral contract where Martha would lend Defendant Tabor money at 6%
interest and he would repay that money; he later reaffirmed that contract.
35.

On or between October or November 2007, and July 2009, at

Canyon County, Idaho, Defendant Tabor and Plaintiff entered into an oral
contract wherein Defendant Tabor on his part agreed, and assured Plaintiff that
he would repay the $150,000.00 loan reflected in Note-2. In consideration of
Defendant Tabor's promise, Plaintiff agreed to and put off bringing any action
against Defendant Tabor.
36.

Plaintiff has performed all the terms and conditions of the

agreement required of her.
37.

Defendant has failed and refused to perform the agreement in that

he has refused to communicate with Plaintiff, failed to fulfill his agreements.
38.

Plaintiff has been damaged by this breach.
COUNT II

(Breach of Implied Covenant of Good Faith and Fair Dealing,
Defendants Tabor, Turner, and A1)
39.

The contents of Paragraphs 1 through 38 above are realleged

and incorporated herein by reference as if fully set forth herein.

VERIFIED COMPLAINT, Ellmaker v. Tabor et al., page-8

33

40.

Every contract contains an implied covenant of good faith and

fair dealing.
41.

Defendant Tabor led two elderly ladies, Martha and the Plaintiff,

to believe that they were loaning him money, personally.
42.

Defendant Tabor failed to tell Martha and the Plaintiff that they

were entering into a contract with a limited liability company. Defendant failed
to inform Martha or the Plaintiff of the consequences and potential
consequence of entering into a contract with a limited liability company.
Defendant failed to inform them how if the company failed to pay on the
contract that Defendant Tabor would not be personally responsible.
43.

Defendant Tabor's actions are egregious since he was

sophisticated and knew the dangers to Plaintiff and Martha. He was in a
position to alert the Plaintiff and her predecessor in interest to the dangers of
loaning money to a limited liability company. Because of the trust relationship
Defendant Tabor had developed with Plaintiff and Martha, he should have
warned them of the dangers or at least recommended that they consult with as
lawyer before entering into the contract. Instead he deceived them by his
om1ss10ns.
44.

Defendants failed to pay Note-1 or Note-2; in default and after

Defendant A1 was administratively dissolved, Defendant Tabor assured
Plaintiff that he would pay the debt. Defendant Tabor did not tell the Plaintiff
that his company had been dissolved. In part, because of Defendant Tabor's
assurances, Plaintiff took no action against Defendants for their breach of
contract.
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40.

Every contract contains an implied covenant of good faith and

fair dealing.
41.

Defendant Tabor led two elderly ladies, Martha and the Plaintiff,

to believe that they were loaning him money, personally.
42.

Defendant Tabor failed to tell Martha and the Plaintiff that they

were entering into a contract with a limited liability company. Defendant failed
to inform Martha or the Plaintiff of the consequences and potential
consequence of entering into a contract with a limited liability company.
Defendant failed to inform them how if the company failed to pay on the
contract that Defendant Tabor would not be personally responsible.
43.

Defendant Tabor's actions are egregious since he was

sophisticated and knew the dangers to Plaintiff and Martha. He was in a
position to alert the Plaintiff and her predecessor in interest to the dangers of
loaning money to a limited liability company. Because of the trust relationship
Defendant Tabor had developed with Plaintiff and Martha, he should have
warned them of the dangers or at least recommended that they consult with a
lawyer before entering into the contract. Instead he deceived them by his
om1ss1ons.
44.

Defendants failed to pay Note-1 or Note-2; in default and after

Defendant At was administratively dissolved, Defendant Tabor assured
Plaintiff that he would pay the debt. Defendant Tabor did not tell the Plaintiff
that his company had been dissolved. In part, because of Defendant Tabor's
assurances, Plaintiff took no action against Defendants for their breach of
contract.
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45.

Defendants breached the implied covenant of good faith and

fair dealing in the Agreements between them and the Plaintiff when
Defendant Tabor misled Martha and the Plaintiff, by not complying with
Idaho's limited liability laws, by not informing Plaintiff of the impending
disillusion of Defendant A1 while negotiating with her for Note-2, and by
Defendant Tabor not telling Plaintiff of the dissolution of Defendant Al while
convincing her that he was going to repay the debt, by Defendant Taborpersonally, as a member manager of Defendant A1, or as an agent/partner of
Defendant Keith Turner- not fulfilling his personal guaranties and by not
paying the debt.
46.

Plaintiff has been damaged by this breach.
COUNTIII

(Failure to Pay Promissory Note, Defendants Tabor, Turner, & A1)
47.

The Plaintiff repeats and realleges all the allegations contained

in paragraphs 1 through 46 of this Complaint as if set forth at length herein.
48.

On or about June 9, 2005, Martha and Defendants Tabor,

Turner, and Al entered into a contract. Martha lent Defendants
$150,000.00. Martha had the Plaintiff sign the contract for her as "Sarah
Martha Chitwood by Marjorie L. Ellmaker, POA." See Exhibit A, Note-1,
typed portion.
49.

Pursuant to the Note-1 terms, Defendants were to repay that

loan on or before May 1, 2006. Just before the due date of the note, on or
about April 28, 2006, the note was modified to reflect a new due date of May
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1, 2007. Again, Martha had Plaintiff sign for her. See Exhibit A, Note-1,
handwritten portion.
50.

On or about June 6, 2007, just after the modified due date of

Note-2, Plaintiff and Defendants entered into a new contract with nearly the
same terms as the first one. The second contract provided that the
Defendants would repay the loan with interest on or before December 25,
2007. See Exhibit B, Note-2.
51.

The Defendants have not made any payments on said note and

refuse and continue to refuse to pay said amount. Plaintiff has been damaged
by this breach.
COUNTIV

(Unjust Enrichment, Defendants Tabor, Turner, & Al)
52.

The contents of Paragraphs 1 through 51 above are realleged and

incorporated herein by reference as if fully set forth herein.
53.

Martha loaned money to Defendants; Defendants were to pay back

the loan and interest on the loan.
54.

Defendants have reaped the benefits of the money provided to

them. Now Defendants have failed to comply with the Notes' terms and refuse to
repay Plaintiff the money due and owing.
55.

Defendants dissolved Al without notifying Plaintiff. Further,

Defendants persuaded Plaintiff or Martha to loan them money at a time when
they had failed to file annual reports in compliance with Idaho law and
Defendant Al was dissolved, without informing Plaintiff or Martha of the status
of the business.
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56.

Defendants appear to have made distributions to themselves

without complying with Idaho law.
57.

Plaintiff has repeatedly requested Defendants to pay the note, but

Defendants have failed, neglected and refused to comply.
58.

Defendants will be unjustly enriched if they are not required to pay

the Plaintiff for the unpaid notes.
59.

Plaintiff has been damaged by this breach
(Claim for Attorney's Fees and Costs)

Due to the breach of the Defendants and their failure to comply with
the terms and provisions of the agreements, it has been necessary for the Plaintiff to
employ legal counsel to institute and prosecute this action.

The Plaintiff has

employed the law firm of Kenneth F. Stringfield, Caldwell, Idaho, and has agreed to
pay said firm reasonable attorneys' fees. The sum of $5,000.00 is a reasonable fee
for instituting and prosecuting this action to judgment in the event of default and
no appearance by the Defendants. In the event of any appearance, contest or other
complication, a greater sum would be reasonable for such attorneys' fees, pursuant
to the agreements between the parties and/or Idaho Code§§ 12-120, 12-121 or other
applicable laws, the exact amount to depend on the particular circumstances.
Plaintiff reserves the right to request the Court to allow
her to amend the complaint as may be appropriate after discovery.

WHEREFORE, the Plaintiff prays that judgment be entered:
1.

Awarding Plaintiff damages against the Defendants in an amount

provided for under the notes plus accrued interest.
2.

Awarding Plaintiff prejudgment interest for any claim.
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3.

For the sum of $5,000.00 as reasonable attorneys' fees in the event of

default by the Defendants, otherwise a greater sum to be determined by the Court
according to the circumstances existing at the time of judgment.
3.

For costs incurred in the prosecution of this action.

5.

For such other and further relief as the Court shall deem just and

equitable under the circumstances.
(DEMAND FOR JURY TRIAL)

Plaintiffs hereby request a jury trial pursuant to I.R.C.P 38.
DATED this

-P-

day of May,

2011.

KENNETH F. STRINGFIELD
Attorney at Law
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VERIFICATION
STATE OF IDAHO )

County of Canyon

) ss.
)

Marjorie Lois Ellmal,,er, a single woman, being first duly sworn, depose
and say:
That I am the Plain l:iff in the foregoing action; that I have read the
Complaint and believe the fa:~ts therein stated to be true and correct to the best of
my knowledge and belief.

..J_,

SUBSCRIBED AND ShTORN to before me this.

/ f

day of May,

2011.

MONiCA M. ANDF.EWS
Notary Pubic; LenaW98 C :>1.1nly, Ml
M Comm.
ires Ocl j:2, 2012

Notary Public for kt'crho ('(\ i
Commission expires :_ _,__o""--+--'-=:::..i..-,=..L...::=-------

:~ (SEAL)
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Promissory Note
RECITATIONS;

7 r; ,,, l_~!.- - -t,A-·
-----

(__,,.,

Date:
BorrowAr:

V

6J. R~al

I

Estate LLC

Borrower's Address:

P 0.

Box 3843 f:.J.0!C!JJ2.-':l ID 83653

Payee:
/JJ
,· //
-I·-,-(,,11
- - - ~[f)
,

5!7

Place for Payment:

PAYMENT TERMS. FOR VALUE RECEIVED, the undersigned Borrower does hereby promise
to pay this Note as follows:

Principal Amount:

$150,000.00 (one hundred and fifty thousand dollars)

Interest: 6% per annum

)nd ,/ (

Term: Due in full on or before

T

I

v ' ~ ,,-,,.__

j

6 r

fee.!(
Ir?-::. f.,Y-C/
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)
,...;: . ,;' lf'..,.><...,-,_,.,L{.,t, . /7,:J .4
7)1 A ;- I,__\__, Ja/2..a.., .n-1 •
BORROWER'S PRE-PAYMENT RIGHT. Bpfrower rese~s the right to'prepay tt'.is Note in C,LjtJ~
whole or in part, prior to maturity, without penalty.
~/-< 0 6
Number of Payments:

1

_.-

_

4

J .._

/:....4---l..v--"'V'! /_,;(_.,1--.r"
~ ,:,_,L-0

---1.-u

1/

BINDING EFFECT. The covenants, obligations and conditions herein coniained shall be binding
on and inure to the benefit of the heirs, legal representatives, and assigns of the parties hereto.
DEFAULT AND ACCELERATION CLAUSE. If Borrower defaults in the payment of this Note or
in the performance of any obligation, and the default continues after Payee gives Borrower notice
of the default and the time within which it must be cured, as may' be required by law or written
agreement, then Payee may declare the unpaid principal balance and earned interest on this
Note immediately due. Borrower and each surety, endorser, and guarantor waive all demands for
payment, presentation for payment, notices of intentions to accelerate maturity, notices of
acceleration of maturity, protests, and notices of protest, to the extent permitted by law.
FORM OF PAYMENT. Any check, draft, Money Order, or other instrument given in payment of
all or any portion hereof may be accepted by the holder and handled in collection in the
customary manner, but the same shall not constitute payment hereunder or diminish any rigllts of
the holder hereof except to the extent that actual cash proceeds of such instruments are
unconditionally received by the payee and applied first to interest, and tt,e balance to principle.
ATTORNEY'S FEES. If this Note is given to an attorney for collection or enforcement, or if suit is
brought for collection or enforcement, or if it is collected or enforced through probate, bankruptcy,
or other judicial proceeding, then Borrower shall pay Payee all costs of collection and
enforcement, including reasonable attorney's fees and court costs in addition to other amounts
due.
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SEVERABILITY. If an
,.rision of this Note or the application therE
to any extent, be invali
·1enforceable, neitt1er the remainder of
of the provision to other
ons, entities or circumstances shall be
shall be enforced to the maximum extent permitted by law.

1all, for any reason and
pte nor the application
..Aed thereby, but instead

CONSTRUCTION. The pronouns used herein shall include. where appropric.1te, cithi?.i' gender or
both. singular and plural.
GOVERNING LAW. The undersigned and all other parties to this note, whet1·1e1· as endorsers,
guarantors or sureties, agree lo remain fully bound until this note shall be fully paid and waive
demand. presentment and protest and all notices hereto and fUJiher agree to remain bound
notwithstanding any extension. modification, waiver, or other indulgence or discharge or release
of any obligor hereunder or exchange, substitution, or release of any collateral granted as
security for this note. No modification or indulgence by any holder hereof shall be binding unless
in writing; and any indulgence on any one occasion shall not be an indulgence for any other or
future occasion. Any modification or change in terms, hereunder granted by any holder hereof,
shall be valid and binding upon each of the undersigned, notwithstanding the acknowledgement
of any of the undersigned, and each of the undersigned does hereby irrevocably grant to each of
the others a power of attorney to enter into any such modification on their behalf. The rights of
any holder hereof shall be cumulative and not necessarily successive. This note shall take effect
as a sealed instrument and shall be construed. governed and enforced in accordance with the
laws of the State of Idaho.
DESCRIPTIVE HEADINGS. The descriptive headings used herein are for convenience of
reference only and they are not intended.to have any effect whatsoever in determining the rights
or obligations under this Note.
EXECUTED on (Date) _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

a;

/JJl.,.)_

Borrower, Sign a tu re

t?J f! e,, I

Borrower Print

Witness Signature

Witness Print
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Date

Promissory Note
RECITATIONS:
Date: 6/6/2007

Borrower: A 1 Real Estate LLC
Borrower's Address:
Payee:

1924 E. Walnut Street, Caldwell, ID 83605

Martha Chitwood

PAYMENT TERMS. FOR VALUE RECEIVED, the undersigned Borrower does hereby promise
to pay this Note as follows:
Principal Amount:
Interest Rate:
Term:

$150,000 (one hundred fifty thousand dollars & 00/100's)

6% (six percent) per annum

Due in full on or before 12/25/2007

BORROWER'S PRE-PAYMENT RIGHT. Borrower reserves the right to prepay this Note in
whole or in part, prior to maturity, without penalty.
BINDING EFFECT. The covenants. obligations and conditions herein contained shall be binding
on and inure to the benefit of the heirs, legal representatives. and assigns of the parties hereto.

DEFAULT AND ACCELERATION CLAUSE. If Borrower defaults in the payment of this Note or
in the performance of any obligation, and the default continues after Payee gives Borrower notice
of the default and the time within which it must be cured, as may be required by law or written
agreement, then Payee may declare the unpaid principal balance and earned interest on this
Note immediately due. Borrower and each surety, endorser, and guarantor waive all demands for
payment, presentation for payment, notices of intentions to accelerate maturity, notices of
acceleration of maturity, protests, and notices of protest, to the extent permitted by law.
FORM OF PAYMENT. Any check, draft, Money Order, or other instrument given in payment of
all or any portion hereof may be accepted by the holder and handled in collection in the
customary manner, but the same shall not constitute payment hereunder or diminish any rights of
the holder hereof except to the extent that actuaJ cash proceeds of such instruments are
unconditionally received by the payee and applied first to interest, and the balance to principle.
ATTORNEY'S FEES. ff this Note is given to an attorney for collection or enforcement, or if suit is
brought for collection or enforcement, or if it is collected or enforced through probate, bankruptcy,
or other judicial proceeding. then Borrower shall pay Payee all costs of collection and
enforcement. including reasonable attorney's fees and court costs in addition to other amounts
due.
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SEVERABIUTY. If any provision of this Note or the appiication thereof shall, for any reason and

to any extent. be invalid or unenforceable, neither the remainder of this Note nor the application
of the provision to other persons. entities or circumstances shall be affected thereby, but instead
shall be enforced to the maximum extent permitted by law.

CONSTRUCTION. The pronouns u.secl hr;iri;;in sr1,IJJ include, where appropriate. either gender or
both, singular and plural.
GOVERNING LAW. The undersigned and all other parties to tt,is note, wttel11er as endorsers,
guarantors or sureties, agree to remain fully bound until this note shall be fully paid and waive
demand, presentment and protest and all notices hereto and further agree to remain bound
notwithstanding any extension, modification, waiver, or other indulgence or discharge or release
of any obligor hereunder or exchange, substitution, or release of any collateral granted as
security for this note. No modification or indulgence by any holder hereof shall be binding unless
in writing; and any indulgence on any one occasion shall not be an indulgence for any other or
future occasion. Any modification or change in terms, hereunder granted by any holder hereof.
shall be valid and binding upon each of the undersigned, notwithstanding the acknowledgement
of any of the undersigned, and each of the undersigned does hereby irrevocably grant to each of
the others a power of attorney to enter into any such modification on their behalf. The rights of
any holder hereof shall be cumuiative and not necessarily successive. This note shall take effect
as a sealed instrument and shall be construed, governed and enforced in accordance with the
laws of the State of Idaho.
DESCRIPTIVE HEADINGS. The descriptive headings used herein are for convenience of
reference only and they are not intended to have any effect whatsoever in determining the rights
or obligations under this Note.

EXECUTED on (Date)_.......;_'-'---'--'-'-----'-'--'----"-/_ _ _ _ _ _ _ _ _ _ _ _ _ __

.. ! '

A1 Real Estate. LLC. By Member, Calvin Tabor
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September 20, 2009

Marjorie L. Ellmaker

PO Box 145
Notus, Idaho 83656

Calvin,
The appointment lhat you made ,vith me to present Lhe final estimates on the McCall home on
Sunday, July 12, 2009, was not kept and after 5 telephone calls and left messages since that date,
the la~t one being the first parl of August, have had no response from you. Each message was
requesting that you reply and update me as to the completed estimates and your proposal as to
how we were going to proceed.
This bas been a great disappointment to me personally and certainly from a business stand point.
For the second summer the hon,e in McCall has not been usable for occupancy either for a
summer home or a more permanent home. Both of these have great impacts on the planning Cor
my future and for my family.
The note of $150,000 that Martha loaned to you in good faith is now severely passed due. No
interest has been paid since June 2007. As of AUGUST 3 l, 2009 the Principal of$150,000 and
the interest at 6%, ($24.66 per day, $20,096.49) has a balance of $170,096.49 which is due and
payable, plus the interest accrued since Sept. 1 until payment date.

A reply by September 30. 2009 is requested.

Marjorie L. Ellmaker
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KENNETH F. STRINGFI
Attorney at Law
P.O. Box 777

Area Code (208)
Telephone 459-6879
Fax 459-6849

213 S. 10th Ave.
Caldwell, Idaho 83606
kstringfield!aw@gmail.com

February 8, 2010

Calvin Tabor
Individually & as Member of Al Real Estate LLC
28277 Country Ln.
Caldwell, Idaho 83607
Dear Mr. Tabor:
Thank you for your November 17, 2009 response to the demand letter I
sent on behalf of Marjorie L. Ellmaker. I imagine you know Marjorie's
reaction. She was hurt by the tone of your letter; you had led her to
believe that you not only were an honest and sincere person, but that
you were her friend. She was hurt by your attempt to pass off the debt as
the debt of another. You are aware that the loan was made on the basis
of your relationship with Marjorie and Martha, not on the basis of Al
Real Estate's relationship with them. Your actions are inconsistent with
the faith that you expressed to Marjorie. Your actions are inconsistent
with the person you led Marjorie and Martha to believe in.
As you know, you led Marjorie to believe that you, personally, were going
to make sure that the debt was paid. You know that the loan was made
to you, not just your business, even though you signed the note as a
member of Al Real Estate LLC. You never explained to two elderly and
unsophisticated women the significance of your signature. You led the
elderly women to believe that they could trust you.
The debt that you and Al are responsible for increases by $24.66 every
day (uncompounded). As of today, you are indebted to my client in the
amount of $150,000.00 for the original note, and for 1349 days of
interest, $33,266.34. The total amount you owe Marjorie is $183,266.34.
Demand is hereby made upon you, personally, and Al Real Estate, LLC
to immediately make payment of amount of $183,266.34, or to make
other suitable arrangements with this office within ten (10) days of your
receipt of this letter; or, as I stated in my last letter, suit will be instituted
against you without further notice. Marjorie understands that you may
not be able to pay the entire amount, but a significant payment would go
a long way tov:.,rards reclaiming your good name, and avoiding a law suit.
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Once such action has been taken, you will no longer be privileged to
settle this matter for the above amount since added substantial costs,
interest, and attorney's fees will accrue immediately.
In your November 17, 2009, letter, you declaimed any personal
responsibility for the deb!:. asked for 3 copy of the legal agreemenl. I huve
provided copies of Lhe promissory notes that you signed. However, as you
know, they are nol the full legal agreements. You orally committed and
guaranteed your responsibility for the debt to Marjorie. I hope this
provides the clarity that you requested.
Mr. Tabor, is a shame that this debt has hung over your and Marjorie's

heads for so long. Please, for the sake of your name and Marjorie's peace
of mind, correct this situation. If you wish to avoid the costs and fees
incurred by my client if a lawsuit is necessary, send a cashier's check
made payable to "Kenneth F. Stringfield, Attorney for Marjorie L.
Ellmaker."
As I said in my last letter, please make sure that the payment reaches
this office no later than ten ( 10) days from the date you receive this
letter. Because problems often arise with the mail, you may want to
hand deliver your payment to this office, or come in to talk with me.
Sincerely,

Kenneth F. Stringfield

Encl.
cc: Marjorie L. Ellmaker
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Victoria M. Loegering, ISBN 4932
Christopher F. Huntley, ISBN 6056
THE HUNTLEY LAW FIRM, PLLC
The Carnegie Library
815 W. Washington Street
P.O. Box 2188
Boise, Idaho 83701
Our File No. Cl2-828
Telephone:
208-388-1230
Facsimile:
208-472-1447

F I LE D
.,A.M.-~.d '

0

P.M.

MAR 2 1 2012
CANYON COUNTY CLERK
T. CRAWFORD. DEPUTY

Attorneys for Defendant Keith Turner
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARJORIE LOIS ELLMAKER, a single
woman,
Plaintiff,
vs.
CALVIN TABOR, KEITH TURNER, and
Al REAL ESTATE, an Idaho Limited
Liability Company,

)
)
)
)
)
)
)
)
)
)

Case No. CV 10- 4399

ANSWER

Defendant.

COMES NOW, the Defendant, Keith Turner, by and through his counsel of record,
Victoria M. Loegering, of the Huntley Law Firm, PLLC, and by way of answer to the
Plaintiffs Complaint herein admits, denies and alleges as follows:
I.
FIRST DEFENSE
Plaintiffs Complaint fails to state a claim upon which relief may be granted and
should therefore be dismissed.

Answer - Page I
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II.
SECOND DEFENSE
Plaintiff's Complaint fails to put forth her allegations of fraud with the
particularity required under Idaho Rules of Civil Procedure, Rule 9(b ).
III.
THIRD DEFENSE
Defendant, Keith Turner, denies each and every allegation of Plaintiff's Amended
Complaint not specifically and expressly admitted herein.
IV.
In answering Paragraphs 3, 4, 6, 7, 8, 21 of Plaintiff's Amended Complaint,
Defendant Keith Turner admits the allegations therein contained.
V.

In answering Paragraphs 1, 2, 50, 56, and 58, of Plaintiff's Amended Complaint,
Defendant Keith Turner denies the allegations therein contained.
VI.
In answering Paragraphs 9, 10, 11, 12, 13, 18, 19, 20, 23, 25, 26, 27, 28, 29, 30,
31, 34, 35, 36, 37, 38, 40, 41, 42, 43, 45, 46, 55, 57, and 59 of Plaintiffs Amended
Complaint, Defendant Keith Turner is without sufficient information to admit or deny the
,allegation. To the extent a response is required; Defendant Keith Turner denies the
allegations of said paragraph.
VII.
Paragraphs 33, 39, 47, and 52 of Plaintiff's Complaint do not include allegations
which require a response from Defendant Keith Turner. To the extent a response is
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required; Defendant Keith Turner has answered the enumerated paragraphs referenced in
Paragraphs 33, 39, 47 and 52.
VIII.

In answering Paragraph 5 of Plaintiffs Amended Complaint, Defendant Keith
Turner admits the allegation that Al Real Estate was an LLC doing business in Canyon
County until it was dissolved in 2008, and that Al's members were Calvin Tabor and
Keith Turner.
IX.
In answering Paragraphs 14, 49, 50, 51, and 53, of Plaintiffs Amended
Complaint, Defendant Keith Turner denies that he entered into any agreement with
Plaintiff at any time. As to the remainder of Paragraphs 14, 49, 50, 51 and 53 Defendant
Keith Turner is without sufficient information to admit or deny the allegation. To the
extent a response is required; Defendant Keith Turner denies the allegations of said
paragraphs.

X.
In answering Paragraphs 15, and 54 of Plaintiffs Amended Complaint, Defendant
Keith Turner denies that he was enriched or profited from the loan. Defendant Keith
Turner admits that Al Real Estate, LLC invested the money loaned from the promissory
note, but denies that A 1 Real Estate, LLC was enriched or profited in that the investment
was lost when the real estate market crashed.

XI.
In answering Paragraph 16 of Plaintiffs Amended Complaint, Defendant Keith
Turner admits that Al Real Estate, LLC paid $9,000 in interest on the Promissory Note.

Answer
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As to the remainder of the allegations in Paragraph 16, Defendant Keith Turner is without
sufficient information to admit or deny the allegation. To the extent a response is
required; Defendant Keith Turner denies the allegations of said paragraph.
XII.
In answering Paragraph 17 of Plaintiffs Amended Complaint, Defendant Keith
Turner denies the allegations contained therein as to Keith Turner. As to the allegations
with respect to Al Real Estate, LLC, contained therein, Defendant Keith Turner admits
Paragraph 17.
XIII.
In answering Paragraphs 22 and 44 of Plaintiffs Amended Complaint, Defendant
Keith Turner admits that Al Real Estate, LLC was administratively dissolved, and that he
did not notify Marjorie of the dissolution. Defendant Keith Turner denies the remainder
of the allegations contained within Paragraphs 22 and 44.
XIV.
In answering Paragraph 24 of Plaintiffs Amended Complaint, Defendant Keith
Turner denies that he told Defendant Tabor not to pay Marjorie. Defendant Keith Turner
is without sufficient information to admit or deny the remainder of Paragraph 24. To the
extent a response is required; Defendant Keith Turner denies the remainder of the
allegations of said paragraph.

xv.
I

In answering Paragraph 32 of Plaintiffs Amended Complaint, Defendant Keith
Turner denies that he owes any debt to Plaintiff and therefore is not in default and
material breach of the agreement.
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XVI.
In answering Paragraph 48 of Plaintiff's Amended Complaint, Defendant Keith
Turner denies that he entered into a contract with Plaintiff. Defendant Keith Turner
admits that Plaintiff loaned money to A 1 Real Estate, LLC. As to the remainder of the
allegations contained in Paragraph 48, Plaintiff has insufficient information to admit or
deny. To the extent a response is required; Defendant Keith Turner denies the remainder
of the allegations of said paragraph.
XVII.
ANSWER TO CLAIM FOR ATTORNEY FEES
Defendant Keith Turner denies any request for attorneys' fees.
FIRST AFFIRMATIVE DEFENSE
The negligence of the Plaintiff was equal to and or greater than the negligence of
Defendant Keith Turner, if any, and the said Plaintiffs negligence was the sole, direct
and proximate cause of any damages and injuries allegedly sustained by Plaintiff.
SECOND AFFIRMATIVE DEFENSE
Plaintiff is not the real party in interest with respect to all or a part of her claims,
contrary to Rule 17 of the Idaho Rules of Civil Procedure.
THIRD AFFIRMATIVE DEFENSE
The negligence of the co-defendants was equal to or greater than the negligence
of Defendant Keith Turner, if any, and that said co-defendants' negligence was the sole,
direct and proximate cause of any damages and injuries allegedly sustained by Plaintiff.
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FOURTH AFFIRMATIVE DEFENSE
Plaintiff assumed the risk of the matters, events and damages, if any, alleged in
Plaintiffs Complaint.
FIFTH AFFIRMATIVE DEFENSE
The damages alleged in Plaintiffs Complaint reasonably could have been avoided
by the Plaintiff.
REQUEST FOR ATTORNEY FEES
Defendant Keith Turner requests that he be awarded her attorneys fees and costs
incurred herein pursuant to the provisions of§§ 12-120 and 12-121 of the Idaho Code.
DEMAND FOR JURY TRIAL
Defendant, Keith Turner hereby demands a trial by jury in accordance with the
provisions of Rule 38(b) of the Idaho Rules of Civil Procedure.
WHEREFORE, having answered, Defendant, Keith Turner prays that Plaintiff
take nothing by her First Amended Complaint herein, that the same be dismissed and that
the answering Defendant be awarded his attorney fees and costs incurred herein.

DATED this

2( day of 4CW-CV\, 2012.
THE HUNTLEY LAW FIRM, PLLC
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CERTIFICATE OF SERVICE
I hereby certify that on 1=1_ day of l{ tvvl'l(,2012, I caused to be served a true
and correct copy of the foregoing to each of the persons named, by the method indicated
below:
Kenneth F. Stringfield
PO Box 777
Caldwell, ID 83606
Fax: 208 442-7915
0 U.S. Mail ([i;Fax O E-Mail D By hand D Overnight
(

David E. Kerrick
PO Box44
Caldwell, ID 83606
Fax: 208 459-4573
0 U.S. Mail

pax O E-Mail D By hand D Overnight
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I

JllN O1 2013

DAVID E. KERRJCK, ISB #2565
1001 Blaine Street
Post Office Box 44
Caldwell, Idaho 83606
Telephone:
(208) 459-4574
Facsimile:
(208) 459-4573
Attorney for Defendant Calvin Tabor

IN THE DISTRICT COURT OF THE THIRD WDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARJORIE LOIS ELLMAKER, a single
woman,
Plaintiff,
V.

)
)
)
)
)

CASE NO.

CVl 0-4399C

MOTION FOR SUMMARY
JUDGMENT

)

CAL VIN TABOR, KEITH TURNER and
Al REAL ESTATE, an Idaho Limited
Liability Company,
Defendants.

)
)
)
)
)
)

COMES NOW, the Defendant, Calvin Tabor, and moves this Court, pursuant to Rule 56(c)
of the Idaho Rules of Civil Procedure, for summary judgment in favor of the Defendant Calvin Tabor
and against the Plaintiff on the grounds and for the reason that there is no genuine issue as to any
material fact and the Defendant Calvin Tabor is entitled to judgment as a matter of law.
Plaintiffs Complaint is a cause of action for monies owed on certain promissory notes,
copies of which are attached as Exhibit A and Exhibit B to Plaintiffs First Amended Complaint.
MOTION FOR SUMMARY JUDGMENT - 1
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The borrower in both notes is Al Real Estate, LLC. The Defendant Calvin Tabor signed the notes,
but only as a member of AlReal Estate, LLC. Calvin Tabor as an individual did not personally
guarantee payment by the LLC.
WHEREFORE, the Defendant Calvin Tabor prays thatthe Court enter judgment of a non-suit
in favor of Defendant Calvin Tabor and against the Plaintiff Marjorie Lois Ellmaker.
-,._~
DATED this ~/
_ _ day of June, 2013.

DAVIDE. KERRICK
Attorney for Defendant Calvin Tabor

MOTION FOR SUMMARY JUDGMENT - 2
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CERTIFICATE OF SERVICE

J~y

I HEREBY CERTIFY that on this
of June, 2013, I caused a true and correct copy
of the above and foregoing instrument to be served upon the following individuals in the manner
indicated below:

Kenneth F. Stringfield
P.O. Box 777
213 S. 10th A venue
Caldwell, ID 83 606

[ ] U.S. Mail
[t--Yfiand Delivery
[ ] Federal Express
[ ] Via Facsimile 442-7915

Attorney for Plaintiff
Erin J. Wynne
WYNNE & MELLO, PLLC
P.O. Box 1771
Boise, ID 83701

[l.}-tf.S. Mail
[ ] Hand Delivery
[ ] Federal Express
[ ] Via Facsimile 473-2043

Attorney for Keith Turner

David E. Kerrick

MOTION FOR SUMMARY JUDGMENT - 3
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CANYON COUNiY Ci,,,SAK

C.DYE,DePUiY

DAVID E. KERRICK, ISB #2565
1001 Blaine Street
Post Office Box 44
Caldwell, Idaho 83606
Telephone:
(208) 459-4574
Facsimile:
(208) 459-4573
Attorney for Defendant Calvin Tabor

IN THE DISTRICT COURT OF THE THIRD WDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARJORIE LOIS ELLMAKER, a single
~mm,
Plaintiff,
V.

)
)
)
)
)

CASE NO.

CV10-4399C

MOTION TO DISMISS
FOR LACK OF STANDING

)

CALVIN TABOR, KEITH TURNER md
Al REAL ESTATE, an Idaho Limited
Liability Company,
Defendants.

)
)
)
)
)
)

COMES NOW, the Defendant, Calvin Tabor, and moves this Court for an order dismissing
the action on the grounds and for the reason that the Plaintiff, Marjorie Lois Ellmaker, is not the real
party in interest and that the said Marjorie Lois Ellmaker is not the owner of the alleged claim and
the said Marjorie Lois Ellmaker lacks standing to prosecute the above entitled cause of action.
This motion is made md based on the grounds that the Defendant Al Real Estate, LLC is
indebted under the terms of promissory notes attached to Plaintiffs First Amended Complaint as
MOTION TO DISMISS FOR LACK OF STANDING - 1
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Exhibits A and B. The payee on-the note attached as Exhibit A is Sarah Martha Chitwood and the
payee on the note attached as Exhibit Bis Martha Chitwood. Martha Chitwood died on July 25,
2007 at the age of 89 years. No probate was ever initiated for Martha Chitwood, nor a personal
representative ever appointed. The three year statute of limitations for probate proceedings has
expired.
This motion is further supported by the Affidavit of David E. Kerrick filed concurrently
herewith.
WHEREFORE, the Defendant Calvin Tabor prays that the Court enter its order dismissing
Plaintiffs Complaint on the grounds that she is not the owner of the alleged cause of action; is not
the real party in interest; and lacks standing to assert the claim.
DATED this

ly.f::.___ day of June, 2013.

/7
( /2 :L

DAVIDE.KERRICK
Attorney for Defendant Calvin Tabor

MOTION TO DISMISS FOR LACK OF STANDING - 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this t~yof June, 2013, I caused a true and correct copy
of the above and foregoing instrument to be served upon the following individuals in the manner
indicated below:

Kenneth F. Stringfield
P.O. Box 777
213 S. 10th Avenue
Caldwell, ID 83 606

[ ] U.S. Mail
[L-}1Iand Delivery
[ ] Federal Express
[ ] Via Facsimile 442-7915

Attorney for Plaintiff
Erin J. Wynne
WYNNE & MELLO, PLLC
P.O. Box 1771
Boise, ID 83701

[~S.Mail
[ ] Hand Delivery
[ ] Federal Express
[ ] Via Facsimile 473-2043

Attorney for Keith Turner

David E. Kerrick

MOTION TO DISMISS FOR LACK OF STANDIN.G - 3
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CANYON COUNTY CLERK

C.DYE,DEPUTY
DAVID E. KERRICK, ISB #2565
1001 Blaine Street
Post Office Box 44
Caldwell, Idaho 83606
Telephone:
(208) 459-4574
Facsimile:
(208) 459-4573
Attorney for Defendant Calvin Tabor

IN THE DISTRICT COURT OF THE THIRD WDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARJORIE LOIS ELLMAKER, a single
~m~,
Plaintiff,
V.

)
)
)
)
)

CASE NO.

CV10-4399C

AFFIDAVIT OF DAVIDE. KERRICK

)

CALVIN TABOR, KEITH TURNER and
Al REAL ESTATE,~ Idaho Limited
Liability Company,
Defendants.
STATE OF IDAHO
County of Canyon

)
)
)
)
)
)

)
ss.
)

DAVID E. KERRICK, being first duly sworn upon oath, deposes and says:
1.

That I am an attorney licensed to practice law in the State ofldaho; and

2.

That from the inception of this cause of action I have represented the Defendant

Calvin Tabor; ~d
AFFIDAVIT OF DAVID E. KERRICK - 1
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3.

That through the course of investigation and discovery I have learned that there are

certain undisputed facts which are as follows:
a.

That on or about May 9, 2005, Calvin Tabor signed a promissory note on behalf of
A 1 Real Estate, LLC, a copy of which is attached as Exhibit A to Plaintiff's First
Amended Complaint; and

b.

That Calvin Tabor did so as a member of Al Real Estate, LLC and not as an
individual person; and

c.

That the note was extended by an amendment written on the note extending the due
date from May 1, 2006 to May 1, 2007; and

d.

That the amendment was signed by Calvin Tabor as a member of Al Real Estate,
LLC and by Marjorie L. Ellmaker, POA for Martha (Sarah M.) Chitwood; and

e.

That a subsequent promissory note dated May 6, 2007 was signed by Calvin Tabor
in favor or Martha Chitwood, a copy of which is attached hereto as Exhibit B to
Plaintiff's First Amended Complaint; and

f.

That the note was signed by Calvin Tabor as a member of Al Real Estate, LLC and
was not signed by Calvin Tabor as an individual; and

g.

That on July 25, 2007 Sarah Martha Chitwood died, a copy of her death certificate
is attached hereto as Exhibit A, and its contents incorporated herein by this reference
as though set forth in full; and

h.

That no probate proceeding was ever instituted for the estate of Martha Chitwood or
Sarah Martha Chitwood; and

1.

That no other writings evidencing an assignment of the notes exists; and

AFFIDAVIT OF DAVID E. KERRICK - 2
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J.

That no written instrument exists where Calvin Tabor or any individual guaranteed
Al Real Estate, LLC's obligations to Ms. Chitwood.

WHEREFORE, your Affiant prays that Plaintiffs cause of action be dismissed on the
grounds that Plaintiff does not own either note through assignment or inheritance and that Calvin
Tabor as an individual never agreed in writing or otherwise to guarantee the LLC's performance on
the notes.

C~

David E. Kerrick

~

SUBSCRIBED AND SWORN TO before me this _
7 _ day of

~

~ u_

Re · ng at: Caldwell, Idaho
My Commission Expires: 8/5/2017

AFFIDAVIT OF DAVID E. KERRICK - 3
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i----c__

, 2013.

CERTIFICATE OF SERVICE
; k,
I HEREBY CERTIFY that on this
aay of June, 2013, I caused a true and correct copy
of the above and foregoing instrument to be served upon the following individuals in the manner
indicated below:

7

Kenneth F. Stringfield
P.O. Box 777
213 S. 10th Avenue
Caldwell, ID 83606

[ ] U.S. Mail
[--tiland Delivery
[ ] Federal Express
[ ] Via Facsimile 442-7915

Attorney for Plaintiff
Erin J. Wynne
WYNNE & MELLO, PLLC
P.O. Box 1771
Boise, ID 83701

[~.S.Mail
[ ] Hand Delivery
[ ] Federal Express
[ ] Via Facsimile 473-2043

Attorney for Keith Turner

David E. Kerrick

AFFIDAVIT OF DAVID E. KERRICK - 4
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DAVID E. KERRICK, ISB #2565
1001 Blaine Street
Post Office Box 44
Caldwell, Idaho 83606
Telephone:
(208) 459-4574
Facsimile:
(208) 459-4573
Attorney for Defendant Calvin Tabor

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARJORIE LOIS ELLMAKER, a single
woman,
Plaintiff,
V.

)
)
)
)
)
)

CALVIN TABOR, KEITH TURNER and
Al REAL ESTATE, an Idaho Limited
Liability Company,
Defendants.

)
)
)
)
)
)

CASE NO.

CVl 0-4399C

POINTS AND AUTHORITIES IN
SUPPORT OF CALVIN TABOR'S
MOTION FOR SUMMARY
JUDGMENT AND MOTION TO
DISMISS

COMES NOW, Calvin Tabor and in support of his Motion for Summary Judgment and
his Motion to Dismiss submits the following points and authorities:

1.

Idaho Code 9-505 provides as follows:

In the following cases the agreement is invalid, unless the same or some note or
memorandum thereof, be in writing and subscribed by the party charged, or by his
agent. Evidence, therefore, of the agreement cannot be received without the writing
or secondary evidence of its contents:
POINTS AND AUTHORITIES IN SUPPORT OF CALVIN TABOR'S MOTION FOR SUMMARY
JUDGMENT AND MOTION TO DISMISS - 1
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1.
An agreement that by its terms is not to be performed within a year
from the making thereof.
2.
A special promise to answer for the debt, default or miscarriage of
another, except in the cases provided for in section 9-506, Idaho Code ....
2.

Idaho Code 15-3-108 provides:

No informal probate or appointment proceeding or formal testacy or appointment
proceeding, other than a proceeding to probate a will previously probated at the
testator's domicile and appointment proceedings relating to an estate in which there
has been a prior appointment, may be commenced more than three (3) years after the
decedent's death ...

7 /t>

DATED this - - - - day of June, 2013.

DAVIDE. KERRICK
Attorney for Defendant Calvin Tabor

POINTS AND AUTHORITIES IN SUPPORT OF CALVIN TABOR'S MOTION FOR SUMMARY
JUDGMENT AND MOTION TO DISMISS - 2
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CERTIFICATE OF SERVICE

/\---I HEREBY CERTIFY that on this 2_ciay of June, 2013, I caused a true and correct copy
of the above and foregoing instrument to be served upon the following individuals in the manner
indicated below:

Kenneth F. Stringfield
P.O. Box 777
213 S. 10th Avenue
Caldwell, ID 83606

[ ] U.S. Mail
[z_,}-"Hand Delivery
[ ] Federal Express
[] ViaFacsimile442-7915

Attorney for Plaintiff
Erin J. Wynne
WYNNE & MELLO, PLLC
P.O. Box 1771
Boise, ID 83701

[4--U.S. Mail
[ ] Hand Delivery
[ ] Federal Express
[ ] Via Facsimile 473-2043

Attorney for Keith Turner

David E. Kerrick

POINTS AND AUTHORITIES IN SUPPORT OF CALVIN TABOR'S MOTION FOR SUMlVIARY
JUDGMENT AND MOTION TO DISMISS - 3
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Kenneth F. Stringfield ISB No.: 3907
P.O. Box 777
213 S. 10th Ave.,
Caldwell, Idaho 83606
Telephone: (208) 459-6879
Facsimile: (208) 442-7915
kstringfieldlaw@gmail.com
Attorney for Defendant
IN THE DISTRlCT COURT OF THE THIRD JUDICIAL DISTRlCT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARJORlE LOIS ELLMAKER
a single woman,
Plaintiff,
vs.

CASE NO. CV2010-4399
OBJECTION TO MOTION TO
DISMISS AND MOTION FOR
SUMMARY JUDGMENT

CALVIN TABOR and A1 REAL ESTATE,
an Idaho Limited Liability Company,
Defendants.

MARJORlE LOIS ELLMAKER, hereby objects to Defendant Calvin
Tabor's Motion to Dismiss and Motion for Summary Judgment. Marjorie
Ellmaker asks the Court to take judicial notice of the Verified First Amended
Complaint filed May 20, 2011, and the facts alleged in the complaint.

Motion to Dismiss.
Calvin Tabor's Motion to Dismiss appears to be based on I.R.C.P.
12(b)(6), failure to state a claim upon which relief can be granted. His argument
is that Marjorie Ellmaker does not own the promissory note(s) or the debt that is
the basis of this suit and because she lacks ownership the Court should dismiss
this lawsuit.
Marjorie Ellmaker stated in her sworn complaint that she inherited from
Sarah Martha Chitwood the McCall real_ estate and the promissory notes. (First
Amended Complaint, ,119.) Sarah Martha Chitwood died July 13, 2007, and left a
OBJECTION TO MOTION TO 'DISMISS AND
MOTION FOR SUMMARY JUDGMENT- 1
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will; the will gave Marjorie Ellmaker all of Ms. Chitwood's property except for a
cake plate, a glass horse, and her cats, to Marjorie Ellmaker. (Depo. Marjorie
Ellmaker, Exhibit A.) In accordance with the provisions of the will and without
anyone making a claim against the property, Marjorie Ellmaker has openly
claimed and possessed it since Ms. Chitwood died. Marjorie Ellmaker hired Boise
lawyer Steven F. Scanlin to help her with Ms. Chitwood's estate. Mr. Scanlin
prepared an affidavit of non-probate for to record in Valley County transferring
the property to Marjorie Ellmaker. The affidavit was recorded and Marjorie
Ellmaker took possession of the property in 2007. (Depo. Marjorie Ellmaker, p.
27, In. 20 through p.31, In. 12.) Marjorie Ellmaker believes based on Steven
Scanlin's advice, that the affidavit of non-probate is sufficient to transfer the
property interests referred to in Sara Martha Chitwood's will to Marjorie
Ellmaker, even though no court proceeding concerning the succession or
administration of Ms. Chitwood's estate took place. (Depo. Marjorie Ellmaker, p.
31, Ins. 2-6.) At this time, against these defendants, that is true.
The argument that Marjorie Ellmaker does not own the note is an
avoidance defense or an affirmative defense and should have been pled in Calvin
Tabor's Answer; it was not. Marjorie Ellmaker respectfully asks the Court to deny
Calvin Tabor's Motion to Dismiss.

Motion for Summary Judgment.
Calvin Tabor's Motion for Summary Judgment, based on I.R.C.P. 56(c), is
that there is no genuine issue of material fact upon which relief can be granted.
He argues that the promissory notes reflect a loan to Al Real Estate LLC not
individually to Calvin Tabor and that there is no writing as required by the statute
OBJECTION TO MOTION TO DISMISS AND
MOTION FOR SUMMARY JUDGMENT- 2
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of frauds where Calvin Tabor is said to have personally guaranteed the loan or
where the agreement "by its terms is not to be performed within a year.
Marjorie Ellmaker's causes of action are: (1) Breach of Oral Contract; (2)
Breach of Implied Covenant of Good Faith and Fair Dealing; (3) Failure to Pay
Promissory Note; and (4) Unjust Enrichment.
Calvin Tabor's agreement that he was responsible to repay the loan was
not a situation where Calvin Tabor claimed to assume the debt of a third party.
Calvin Tabor agreed and assured Marjorie Ellmaker that it was his debt and that
he would repay the loan. (First Amended Complaint,

,r,r 33 - 37.) During this

time, he riever told Marjorie Ellmaker that it was A1 Real Estate's debt, not his.
(First Amended Complaint, ,r,r 20, 23 and 25.) Marjorie Ellmaker put off bringing
a law suit against him even though the loan was in default and to her detriment.
(First Amended Complaint,

,r,r 33 - 37.) Had she brought suit when the loan went

into default she may have been able to collect on the debt. Even if the loan was
solely to Al Real Estate LLC, during the time that Calvin Tabor was assuring
Marjorie Ellmaker that he would repay the debt and delaying her from taking
legal action to collect on the debt, he allowed A1 Real Estate to dissolve without
telling Marjorie Ellmaker. (See First Amended Complaint, ,r,r 8, 33 - 37.)
Further, the oral contract should be enforced under the principles of
equitable estoppel and breach of the covenant of good faith and fair dealing.
Calvin Tabor was dealing with and took advantage of two elderly ladies, neither of
whom knew what an LLC was. (See First Amended Complaint,

,r,r 2, 9, 13, and 33

- 37.) Calvin Tabor gained Martha Chitwood and Marjorie Ellmaker's friendship
and trust and asked for a loan. (First Amended Complaint,
OBJECTION TO MOTION TO DISMISS AND
MOTION FOR SUMMARY JUDGMENT- 3
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,r,r 10 and 11.) He

made it sound like the loan was to him and his partner, not to a limited liability
company. Nor did he explain the significance ofloaning money to a limited
liability company; he did not explain that the loan would not be protected or that
he and his partner would not be liable if they defaulted on the loan. (See First
Amended Complaint,

,r,r 12.) Calvin Tabor did not tell Martha and Marjorie that

they should get the advice of a lawyer or anyone else before loaning him money.
(See First Amended Complaint, ,r13.) Calvin Tabor prepared or had prepared, and
provided the promissory notes that reflect the loan. The notes refer to an LLC but
do not describe it as a limited liability company or describe what an LLC is. (See
First Amended Complaint, Exhibit A and Exhibit B.) Nor was Al Real Estate LLC
referred to as a limited liability company; it was simply referred to as "LLC". (See
First Amended Complaint, Exhibit A and Exhibit B.)
Finally, when A1 Real Estate was dissolved, Calvin Tabor took
distributions from the business before paying off creditors in violation of the
limited liability company act. (See First Amended Complaint,

,r,r 52-59.)

There is a factual issue as to the following:
(1) Whether Calvin Tabor entered into an oral contract for a loan with

Martha Chitwood then later with Marjorie Ellmaker;
(2) Whether Calvin Tabor re-affirmed that the debt represented by the

Notes was his debt, not just Al Real Estate's debt;
(3) Whether Calvin Tabor violated the covenant of good faith and fair
dealing where he had gained the friendship of Martha and Marjorie, convinced
Martha to loan money to him and his partner, but made the promissory note out
to reflect that the loan was to an LLC and did not explain that the loan was not to
OBJECTION TO MOTION TO DISMISS AND
MOTION FOR SUMMARY JUDGMENT- 4
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him and his partner, but was to a limited liability company; nor did he explain
the significance of lending to an limited liability company;
Marjorie Ellmaker further objects to Calvin Tabor's Motion for Summary
Judgment based on the following:
The principles of equitable estoppel and the breach of the covenant of
good faith and fair dealing, prevent Calvin Tabor from asserting a statute of
frauds defense;
Finally, the statute of frauds defense is an affirmative defense that needed
to be pled in an answer and it was not.
Marjorie Ellmaker respectfully asks the Court to deny Calvin Tabor's
Motion to for Summary Judgement.
DATED: July 19, 2013
KENNETH F. STRINGFIELD

Kenneth F. String
Attorney for Plain

OBJECTION TO MOTION TO DISMISS AND
MOTION FOR SUMMARY JUDGMENT- 5
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(Pages 26-29)

~arjorie Lois Ellmaker 4/26/20
Page 26

1
2
3

4

5
6
7
8
9

10
11
12
13

14
15
16
17
18

19
20
21
22
23
24
25

Page 28

Q.

1

A.

2

Business law?
Uh-huh.
Q. That's yes?
A. Yes. Economics.
Q. Okay.
A. Banking rules and regulations. They were
taken at Mesa Community College, and 1 can't remember
all of them that I took, but whenever there was a
courne that came up that was appropriate to what was
my job or my situation at the bank at that time.
Q. Those were at Mesa Community College?
A. Uh-huh. I think it was business law one
and business law two, and that would -- most of that
was done in, probably whenever they came up in '74,
'75, because my daughter graduated in May of'76, so
it was before her graduation, so I would think '73,
'7 5. You know, whenever the appropriate courses would
come up, 1 availed myself the opportunity to gain more
knowledge.
Q. Now, this lawsuit that you have brought
against Al Real Estate, Calvin Tabor and Keith Turner,
you have alleged that those defendants owe you a sum
of money. How much money is it you are asserting is
owed?
A. The note was 150,000 and the interest at six

3
4

5

6
7
8
9
JO

11
12
13
14
15
16
17
18
19

20
21
22
23
24
25

A. Absolutely.
Q. Was the will admitted to probate?
A. Absolutely.
Q. And you are named the personal
representative of that?
A. Iwas.
Q. Okay.
A. Attorney Steve Scanlin in Boise.
Q. Okay. Do you have any of those probate
documents?
A. Did I give yoL1 the will? Yes.
Q. The lawsuit is in your name and not in the
name of the estate, correct?
A. Correct.
Q. Is there a decree or something that
establishes your ownership of this receivable?
A. The note was taken out, at the closing of
the sale of the property, it was Martha Chitwood, she
was the one that signed for it. At the establishment
of the will, the same day, Steven Scanlin also
prepared the document, a power of attorney that was
for me on the same date that she signed the will. She
also signed a medical power of attorney. So at her
death, everything passed to me, property, banking,
notes, everything was passed on to me.

Page 27

I percent interest that has accrued from May first,

I

Page 29

1

2 believe, of 19 -- 2006 to date.
Q. Now, there was a note that was made in 2007
3
4 which your complaint calls note number two for
5 150,000.

2

MR. STRINGFIELD: What page are you
refeITing to and what paragraph? Are you looking at
the initial verified complaint or amended complaint?
MR KERRICK: The note that I'm talking
about is a note dated 6/6, 2007. The bar order is Al
Real Estate LLC and the payee is Martha Chitwood.
It's $150,000 at six percent. Is that the note?
THE WITNESS: That is an extension of the
note that was granted to Calvin May l, 2005. There
were two notes. One of 77,000 and one of 150,000.
Both of which were to be paid by May first of 2006.
Q. (BY MR. KERRICK) The payee is Martha
Chitwood?
A. It was.
Q. How is it that you are the owner of a note
owing to Martha Chitwood?
A. Because I was the inheritor, am the
inheritor of her property and all when she died on
July 13, 2007.
Q. And did she have a will?
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Q. So Mr. Scanlin filed the ·will with the
court?
A. Absolutely. That is in here as well.
Q. Okay. Do we have that?
A. Don't you have the other paper that was
signed? What do they call it? Acknowledging. I
thought that was in the paperwork I gave you.
MR STRINGFIELD: I'll check.
Q. (BY MR. KERRICK) I have been handed a
will of Sarah Martha Chitwood. It's dated
September 5, 2003. And that was Sarah Martha
Chitwood's last will?
A. Yes.
Q. And then you also have a death certificate
there for her date of death?
A. Yes.
Q. Could I have that too. I won't do it right
now, but we will make copies of these, and then we
will get them back to you and make them exhibits to
the deposition.
There is a document entitled
Affidavit of Non-Probate of Marjorie L. Ellmaker.
That was signed by you August ninth of 2007; is that
right?
A. Uh-huh.
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Q.
A.

That's yes?
Correct.
Q. And then it was recorded in the land
records of Valley County; is that con-ect?
A. Correct.
Q. Is that the only thing that has been done
as far as the probate of Mrs. Chitwood's estate?
A. Yes.
Q. So there was never actually a probate,
there was just this non-probate document?
A. Correct.
Q. And so when I was asking you if Mr. Scanlin
had filed anything with the court, you were talking
about the document that he recorded with the recorders
office in Valley County?
A. Correct.
Q. Okay. There wasn't actually a probate
proceeding?
A. There was not one needed because that was my
understanding because she had no other living
relatives other than cousins in California or
something. There were no other -- husband had died 23
years or more before. I have sisters. I mean, there
are relations, but I was the only one in the will, as
you read.
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to Calvin Tabor? While you are looking, I will have
2 some copies made. Let's see, we want three.
(Brief pause.}
3
4
THE WITNESS: And your question again is?
5
Q. (BY MR. KERRICK) I have been provided by
6 your attorney a document entitled Agreement for
7 Pmchase and Sale of Real Estate wherein Sarah
8 Chitwood is lhe seller and Al Real Estate LLC and/or
9 assigned is the buyer, and it purports to sell
10 property described in the attached Exhibits A and B
1 I for the sum of$927,000?
A. If that was, it was the same one as this_
12
Q. Yes.
13
A. All right. Then that is correct.
14
Q. And then is it fair to say that there is
15
not
a document in which Calvin Tabor appears as the
16
17 buyer that you have?
A. Yes.
18
Q. There is no -19
A. The same one and where he signed it.
20
Q. It says Calvin Tabor as a member of Al Real
21
Estate?
22
A. Uh-huh.
23
24
Q. That a yes?
A. It is a yes.
25
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Q. Yeah.
A. Because of that, and I don't know what the
legal terms are, but Steve Scanlin made the document
so at her death there, my understanding was, did not
need to be a probate other than this document that was
recorded.
Q. So you have never been appointed personal
representative of her estate?
A. In the will it says so. Down -Q. Aside from where you were nominated in the
will, was there a court that ever appointed you?

12
A. No.
13
Q. We have been provided by your attorney.
14 copies of an agreement for purchase and sale of real
15 estate where Sarah Chitwood is the seller and A 1 Real
16 Estate LLC and/or as assigned is the huyer. Are you
17 familiar with that document?
l8
A. Yes.
I9
Q. It looks as though Sarah Chitwood sold real
20 estate to Al Real Estate LLC for a total purchase
21 price of $927,000?
22
A. I believe if you tum to the original one of
23 that, it was just to, and was signed, there was no
24 mention of Al C LLC. It was to Calvin Tabor.
25
Q. Do you have a document that says the sale is
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Q. So this is the only writing that reflects
this sale of the real property from Ms. Chitwood to A I
Real Estate?
A. I do not believe that we have a copy of the
first one that Calvin came as representing himself as
the buyer of the property. There was another document
that was a longer one that was, it was a basic real
estate document where he wrote in the sale of the
property and so forth. That was the first one when we
agreed to sell. I don't have a copy of that because I
can't remember the circumstances, but that was not the
final agreement on it.
When this appeared at the closing,
which was May I, 2005, where I se~ Martha signed it,
it says 5/4, so the fourth of May 2005, µp to that
time, this was not the original real estate document.
It was a real estate sales agreement that we had that
was a standard real estate agreement and he had
written in the pric1! and that type of thing. Martha
had signed that.
And then because he was, my
understanding was he was t1ying to find or he was in
concertation and cliscussions with the people that were
going to finance the sale of the property. As in some
of my notes there, as my understanding was the person
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REPORTER'S CERTIFICATE
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I, Sherry Graham, SRT-997, Certified Shorthand
Reporter, certify:
That the foregoing proceedings were taken
before me at the time and place therein set forth, at
which time the witness was put under oath by mei
That the testimony and all objections made
were recorded stenographically by me, or under my
direction;
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That the foregoing is true and correct record
of all testimony given, to the best of my ability;
I further certify that I am not a relative or
employee of any attorney or party, nor am I
financially interested in the action.
IN WITNESS WHEREOF,

I set my hand and seal this

-2~day o f - ~ - ' 2013.
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SHERRY GRAHAM
NOTARY PUBLIC
STATE OF IDAHO

~AL-----,lerry Graham, SRT-997
Notary Public

My commission expires February 27,
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'NILL OF
SARAH MARTHA CHITWOOD
1, SARAH MARTHA CHITWOOD, also known as SARA MARTHA CHITWOOD,
al 517 N. 1st Street, in the City of McCall, County of Valley, and State of
ldnho, being of sound and disposing mind and memory do hereby make, publish and r.leclare this
to be my Will.

presently residing

FIRST: r hereby revoke all former Wills and Codicils heretofore made by me. ! am a
single woman. I have no children now Iiving.

s Et C) ND~ I d i.red thatHny,,PersonaL;Represerit:Wive-p'ay1midtdischatg e .ul l Of 111 y .i us t
debts, including the expenses of my last illness, funeral and ad.ministration expenses as soon as
shall be practicable. [ further direct that any and all federal, state, foreign or other estate, transfer,
inheritance, succession, legacy and similar l,Lxes, including interest and penalties thereon, if ~,ny,
imposed upon or with respect to any prope1ty required to be included in my gross estate under the
provisions of any such tax law, and whether passing hereunder or by any Codicil hereto or
otherwise, or upon or with respect to any person with respect to any such property, shall be paid
out of my residuary estate as an expense of administration and shall not be equitably prorated or
charged against the gifts provided herein. If f have executed a separate statement or list of tangible
property to rhis Will, it is my intention that it be incorporated herein pursuant to Section 15-2-5 f 3,
Idaho Code.
0

THIRD: I give, devise and bequeath to my friends, Dr. DALE SMITH and VERA SMITH
of New Meadows, Idaho, my cake plate and glass horse. I give, devise and bequeath to my friend,
MARGARET DURBIN of McCall, Idaho, my cats for their care and feeding. r give, devise and
bequeath all of the rest, residue and remainder of my properly, real, personal and mixed, of
whatsoever kind and nature and wheresoever situated, of which J shall die seized or possessed,
and all property over or with respect to which r shall have m1y power of appointment, remaining
after the payment of my debts, funeral and administration expenses and any taxes which may be
payable, absolutely and forever to my friend, MARJORIE J. ELLMAKER, presently residing at
538 Notus Rd., in the City of Notus, Idaho.
FOURTH: In the event that any of the beneficiaries under this Will shall die with me in a
common accident or disaster, or under such circumstances as make it impossible or difficult to
determine which of us died first or in the event that any such beneficiary shall die within sixty (60)
days of my death, regardless of the circumstances, it shali be conclusively presumed that such
beneficiary shrdl have predeceased rne and deemed not to hnve survived me.

Prfnf[1*f1I'!1orp~!~R~nstifute/fuldrappoipt:MAR10RJ,.!S·Jt,EI:::11MA.K.&:R;i:pr.esent!'Y' · . . _· .
residing. at-£3 ~iNotus\Rd'!Wirift.he/:.:ityo.f.Notus, Idaho, ,:l'S'the PersonaJ· Reptesentative,·of this WilL~
,I

.
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ln the event of her death or resignation or failure or n;fosul to act in said capacity, I nominate:,
constitute an<l i'IDpoint UNDA SCANLAN, whose u<lJress is 731 E. 15th Circle, LaCenter,
Washinglon 98629. as the Successor Persona! RL:presentative of this Wilt. fn the event of
(his)(her) denth or resignation or failure or refusal to act in said car,ucity, [ norninat1..:, cunstilutc
and appoint rmrc C. ELLMAKF:R, whose ad<ln:ss is 1482 Tnrnmore, Florence, Kemucky 41 Ol 7
as the Second Successor Personal Represcntulive uClltis Will.
SIXTH: If any devisee, legatee, or bendiciary u11der this Will or any ofthe trusts created
hen.:under or any legal heir of mine or person claiming under nny of them, shall contest this Will
or the Trusts created hereunder, or attack or seek lo impair or invalidate any
1hei r respective
provisions, or conspire with or voluntarily assist anyone attempting to do any of these things, in
that event [ specificaliy disinherit each such person and all interests given under this Will or under
the trusts created hereunder to that person shall be forfeited and shall augment proportionately the

or

shares of my estate going under this Will or under the (rusts created hereunder to, or in trust for,
such of my dcvisees, legatees, and beneliciar1es as shall not have participated in such acts or
proceedings.
My· PersonaL Representative is"specifrcal lyauth0rized',tO.defen<l'ai-the. expense of'my
estat'e; .iffy co11test oratfackmade uponthisWill""ah&.the tn1sts:cfeafed·herei:mdet:'or any•·- -·

prbv.isioiY,ner.eot}, i
.
.
for purposis of !his Article, ii re911est to ,a court ofco~1pefentjtirisdiction for i'nsfruction::,
QF,".ffiiel'pl'.eltlt•iOD.;S}lal) l10t be deemed to be'a: contest1or,'afurc:k1onPa'nyl.prOmSi0t1f
SEVENTH: I direct that no bond, security or other undertaking shalt be imposed upon
or required, at any time or in any jurisdiction, of sny individual named herein for the faithful
perfonnancc of his or her duties.

_.

··, I SARAH MARTHA Cf!lTWOOD, the Testator, sign my name to this instrument this
day of September, 2003, and being first duly sworn, do hereby declare to the
unde~signed authority that I sign and execute this instrumenl as my last will and that I sign it
1)

A--V1,

willingly or willingly <lirect another to sign for me), 1hat r execute it as my free and voluntary act
for the purposes therein expressed, and that [ am eighteen (18) years of age or older, of sound
mind, and under no constraint or undue influence.
;

J

)r-J'Y'c··1.1j..,,,
r
, ( I_. ~ /, ··(. ["c_.,

·'··1·1,(\. ,i/J,'ft-1
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c.-·v~·
/,·'CC-'·

i·t/1,,,.,r
__ /)""'i,• v ·],., •. -

SARAH MARTHA CHITWOOD
Testator

<

We, --· ,{_ t-, ,. ( /\// / _ L< ' 1/ , anJ
c,C1/z}.1V
(:'.)l,'{/-(Tl}
the witnesses, sign our names to this instrument, being first duly sworn, and do hereby declare to
the undersigned authority that the Testator signs and executes this instrument as her last will and
that she si 6rns it wil tingly ( or willingly directs another to sign for her, and that each of us, in the
presence and hearing of the Testator, hereby signs this Will as witness to the Testator's signing
and that to the best of his or her knowledge the Testator is eighteen (J 8) years of age or older, of
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\\.

sound mind, and under no constraint or undue irtlluencc.

____

____________.

,··'

.

_[__,_

·.

I

{, ,__ ,, (______

Witness

·---··---·--··

Witness

STA TE

---

or IDAHO
ss.

County of Ada

SUDSCIUBED AND SWORN to and acknowledged before me by SARAH MARTHA
CHITWOOD, the Testator, and subscribed and sworn to me before me by
b ,.__,; ~t AJ, ""' ..... ~Lt;,.,,.
and
v <--v~ ~- c. 13 ........!.-.+-....
, Witnesses,
this___
<lay of September, 2003.

Nota P1.1blic for Idaho
Residing at

l)ut'n

::f'..t-w

My commission expires:

Ql...,.........

'l..
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Kenneth F. Stringfield ISB No.: 3907
P.O. Box777
213 S. 10th Ave.,
Caldwell, Idaho 83606
Telephone: (208) 459-6879
Facsimile: (208) 442-7915

kstringfieldlaw@gmail.com
Attorney for Defendant
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARJORIE LOIS ELLMAKER
a single woman,
Plaintiff,
vs.

CASE NO. CV2010-4399
POINTS AND AUTHORITIES IN
SUPPORT OF OBJECTION TO
MOTION TO DISMISS AND MOTION
FORSUMMARYJUDGMENT

CALVIN TABOR and A1 REAL ESTATE,
an Idaho Limited Liability Company,
Defendants.

MARJORIE LOIS ELLMAKER in support of her objection to motion to
dismiss and motion for summary judgment submits the following points and
authorities:

Motion to Dismiss.
1.

A motion for dismissal pursuant to I.R.C.P. 12(b)(6) is the same as the
standard for the granting of a motion for summary judgment in that the
non-moving party is entitled to have all inferences from the record and
pleadings viewed in his or her favor, and only then may the question be
asked whether a claim for relief has been stated. Idaho Schools for Equal

Educational Opportunity v. Evans, 123 Idaho 598 (1993).
2. The only facts which a court may properly consider on a motion to dismiss
for failure to state a claim are those appearing in the complaint,
POINTS AND AUTHORITIES IN SUPPORT OF OBJECTION TO MOTION TO
DISMISS AND MOTION FOR SUMMARY JUDGMENT-1
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supplemented by those facts of which the court may properly take judicial
notice. If matters outside the pleadings are submitted in support of the
motion and not excluded by the court, it is considered a motion for
summary judgment, rather than a motion for dismissal under I.R.C.P.
12(b)(6). See I.R.C.P. 12(b); Hellickson v. Jenkins, 118 Idaho 273 (Ct. App.
1990).
3. Idaho Code §15-3-102. Necessity of order of probate for will. ... a duly
executed and unrevoked will which has not been probated may be
admitted as evidence of a devise if (1) no court proceeding concerning the
succession or administration of the estate has occurred, and (2) either the
devisee or his successors and assigns possessed the property devised in
accordance with the provisions of the will, or the property devised was not
possessed or claimed by anyone by virtue of the decedent's title during the
time period for testacy proceedings.
4. Idaho Rules of Civil Procedure, Rule 8(c). Affirmative Defenses. In
pleading to a preceding pleading, a party shall set forth affirmatively
accord and satisfaction, arbitration and award, assumption of risk,
contributory or comparative negligence, discharge in bankruptcy, duress,
estoppel, failure of consideration, fraud, illegality, injury by fellow servant,
laches, license, payment, release, res judicata, statute of frauds, statute of
limitations, waiver and any other matter constituting an avoidance or
affirmative defense ....

POINTS AND AUTHORITIES IN SUPPORT OF OBJECTION TO MOTION TO
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Motion for Summary Judgment.
1.

I.R.C.P. 56(c) states that summary judgment shall be granted "if the
pleadings, depositions, and admissions on file, together with the affidavits,
if any, show that there is no genuine issue as to any material fact and that
the moving party is entitled to a judgment as a matter oflaw."

2. The party moving for summary judgment bears the burden of establishing
the absence of a genuine issue of material fact. Tingley v. Harrison, 125
Idaho 86, 89 (1994); Harris v. Department of Health & Welfare, 123
Idaho 295, 298 (1992).
3. The court must liberally construe the record in the light most favorable to
the party opposing the motion, drawing all reasonable inferences and
conclusions in that party's favor. Farm Credit Bank of Spokane v.

Stevenson, 125 Idaho 270, 272 (1994).
4. If reasonable people could reach different conclusions or draw conflicting
inferences from the evidence, the motion must be denied. Doe v. Durtschi,
110

Idaho 466,469 (1986).

5. The oral contract should be enforced under the principle of equitable
estoppel. "The elements of equitable estoppel have been enumerated by
this Court as: "***as related to the party estopped (they) are: (1) conduct
which amounts to a false representation or concealment of material facts,
or, at least, which is calculated to convey the impression that the facts are
otherwise than, and inconsistent with, those which the party subsequently
attempts to assert; (2) intention, or at least expectation, that such conduct
POINTS AND AUTHORITIES IN SUPPORT OF OBJECTION TO MOTION TO
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shall be acted upon by the other party; (3) knowledge, actual or
constructive, of the real facts. As related to the party claiming the estoppel,
they are: (1) Lack of knowledge and of the means of knowledge of the truth
as to the facts in question; (2) reliance upon the conduct of the party
estopped; and (3) action based thereon of such a character as to change his
position prejudicially." Hoffman v. S V Co., Inc., 102 Idaho 187
(1981) citing, Tew v. Manwaring, 94 Idaho 50, 53 (1971); Boesiger v.

Freer, 85 Idaho 551, 559 (1961).
6. The implied covenant of good faith and fair dealing is a covenant implied
by law in the parties' contract. Idaho Power Co. v. Cogeneration, Inc., 134
Idaho 738, 750 (2000).
7. The implied covenant of good faith and fair dealing "arises only regarding
terms agreed to by the parties." Taylor v. Browning, 129 Idaho 483, 490
(1996) (citing Idaho First Nat'l Bank v. Bliss Valley Foods, 121 Idaho 266,
288 (1991).
8. The implied covenant of good faith and fair dealing requires that the
parties perform, in good faith, the obligations imposed by their agreement.

Lettunich v. Key Bank Nat. Ass'n, 141 Idaho 362, 368 (2005).
9. Idaho Code §53-642.DISSOLUTION. [EFFECTIVE UNTIL JULY 1, 2010.
SEE SECTION 30-6-1104] A limited liability company is dissolved and its
affairs shall be wound up upon the happening of the first to occur of the
following:

***
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(5) Administrative dissolution by the secretary of state pursuant to
section 53-643B, Idaho Code.
10. Idaho

Code §53-646.DISTRIBUTION OF ASSETS. [EFFECTIVE UNTIL

JULY 1, 2010. SEE SECTION 30-6-1104] Upon the winding up of a limited
liability company, the assets shall be distributed as follows:
(1) Payment, or adequate provision for payment, shall be made to
creditors, including, to the extent permitted by law, members who are
creditors in satisfaction ofliabilities of the limited liability company...
DATED: July 19, 2013
KENNETH F. STRINGFIELD

Kenneth F. Stri
Attorney for Plai
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-----~-M.~P.M.

OCT 1 5 2013
CANYON COUNTY ~~·---· ...,

DAVIDE. KERRICK, ISB #2565
1001 Blaine Street
Post Office Box 44
Caldwell, Idaho 83606
Telephone:
(208) 459-4574
Facsimile:
(208) 459-4573

K KILLEEN, DEPUTY

Attorney for Defendant Calvin Tabor

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARJORIE LOIS ELLMAKER, a single
woman,
Plaintiff,
V.

)
)
)
)
)
)

CALVIN TABOR, KEITH TURNER and
Al REAL ESTATE, an Idaho Limited
Liability Company,
Defendants.

)
)
)
)
)
)

CASE NO.

CV10-4399C

POINTS AND AUTHORITIES IN
SUPPORT OF RESPONSE TO
OBJECTION TO MOTION TO
DISMISS AND MOTION FOR
SUMMARY JUDGMENT

PAROL EVIDENCE CASES AND CITATIONS

Craven v. Bos, 38 Idaho 722,225 P. 136 (1924), "Parol evidence is inadmissible to vary the
plain terms and conditions of a promissory note."

International Harvester Co. of America v. Beverland, 37 Idaho 782, 219 P. 201 (1923).
Appellant argues that the order compelling him to pay on three promissory notes on which his
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signature appears is an error since it is unclear whether he signed as a witness or as a maker of the
note. Appellant argues that he had an oral agreement with the payees that he was signing only as a
witness. However, nothing on the note indicates that he signed merely for identification or witness
purposes.
Citing an earlier case, the court noted that, "When a contract is reduced to writing and signed,
it constitutes the final agreement of the parties as to its subject-matter, and prior or contemporaneous
oral agreements or statements, varying its terms, are not admissible." Id. at 202.
Furthermore, the court noted that, "In determining whether or not one who has signed a
written instrument may show by parol evidence that he signed it as an officer of a corporation, and
not in his individual capacity, this court has held that he may do so only when some ambiguity
appears in the body of the instrument or in the signature." Id.
Since Appellant did not distinguish himself as a witness on the document, but signed with
another party indicating that he was a co-maker, Appellant was not allowed to introduce parol
evidence of the oral agreement in which he signed as a witness only.

Taylor v. Fluharty, 35 Idaho 705,208 P. 866 (1922). At issue in Taylor was a promissory
note written on corporate letterhead and signed by various officers of the named corporation. The
payee of the note began suing the individual officers of the corporation for payment on the note
rather than going after the corporation itself. The name of the corporation was not incorporated into
the body of the note, however, the corporate name was in the letterhead and the officers of the
corporation signed and noted their roles as officers in their signatures.
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"It is a fundamental rule of construction that the intention of the parties is the criterion upon

which rests the determination of their respective liabilities, in regard to all contracts, bills of
exchange, and promissory notes, as well as others; and if from the whole instrument it can be
collected that the true object and intent of it are to bind the principal, and not to bind the agent,
courts should adopt that construction of it, however informally it may be expressed." Id. at 868.
"According to the sounder doctrine and the modern view, where one signs as agent of
another, the prima facie presumption is that the words are merely descriptio personce, and therefore
that the one so signing is personally bound, yet it may be shown in an action between the original
parties that it was not so intended, and that, in fact, the real intention *869 was to bind the principal,
whose name was disclosed in the signature of his agent, or who was well known by the payee to be
the real party to be bound." Id. at 869.
The court said that even if the corporate name, seal and notation of office did not constitute
irrefutable evidence that the officers signed as agents of the corporation, the court must "recognize
the fact that the name, seal, and descriptive words, being upon the instrument at the time of its
delivery, and their exact purpose and meaning not being clear, create an ambiguity or uncertainty,
admitting of resort to parol evidence as between the original parties, to determine their real
intention." Id.
PROBATE STATUTES
15-2-902. DUTY OF CUSTODIAN OF WILL--LIABILITY. After the death of the testator,
any person having custody of a will of the testator shall deliver it with reasonable promptness to a
person able to secure its probate and if none is known, to an appropriate court. Any person who
willfully fails to deliver a will is liable to any person aggrieved for the damages which may be
POINTS AND AUTHORITIES IN SUPPORT OF RESPONSE TO OBJECTION TO MOTION TO
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sustained by the failure. Any person who willfully refuses or fails to deliver a will after being
ordered by the court in a proceeding brought for the purpose of compelling delivery is subject to
penalty for contempt of court.
15-3-1201. COLLECTION OF PERSONAL PROPERTY BY AFFIDAVIT. (a) Thirty (30)
days after the death of a decedent, any person indebted to the decedent or having possession of
tangible personal property or an instrument evidencing a debt, obligation, stock or chose in action
belonging to the decedent shall make payment of the indebtedness or deliver the tangible personal
property or an instrument evidencing a debt, obligation, stock or chose in action to a person or entity
claiming to be the successor of the decedent upon being presented an affidavit made by or on behalf
of the successor stating that:
(1) The fair market value of the entire estate of the decedent which is subject to probate,
wherever located, less liens and encumbrances, does not exceed one hundred thousand dollars
($100,000);
(2) Thirty (30) days have elapsed since the death of the decedent;
(3) No application or petition for the appointment of a personal representative or for
summary administration is pending or has been granted in any jurisdiction; and
(4) The claiming successor is entitled to payment or delivery of the property, including
entitlement as a trust pursuant to a will of the decedent.
(b) A transfer agent of any security shall change the registered ownership on the books of
a corporation from the decedent to the successor or successors upon the presentation of an affidavit
as provided in subsection (a) ofthis section.
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15-3-102. NECESSITY OF ORDER OF PROBATE FOR WILL. Except as provided in
section 15-3-1201 of this code, to be effective to prove the transfer of any property or to nominate
an executor, a will must be declared to be valid by an order of informal probate by the registrar, or
an adjudication of probate by the court, except that a duly executed and unrevoked will which has
not been probated may be admitted as evidence of a devise if (1) no court proceeding concerning the
succession or administration of the estate has occurred, and (2) either the devisee or his successors
and assigns possessed the property devised in accordance with the provisions of the will, or the
property devised was not possessed or claimed by anyone by virtue of the decedent's title during the
time period for testacy proceedings.

LLC STATUTES
30-6-705. GROUNDS FOR ADMINISTRATIVE DISSOLUTION, PROCEDURE AND
EFFECT. (1) The secretary of state may administratively dissolve a limited liability company if:
(a) The limited liability company does not deliver its annual report to the secretary of state
by the date on which it is due;
(b) The limited liability company is without a registered agent for sixty ( 60) days or more;
or
(c) The secretary of state has credible information that the limited liability company has
failed to notify the secretary of state within sixty (60) days after the occurrence that its registered
agent has been changed or that its registered agent has resigned.

***
(4) A limited liability company administratively dissolved continues its legal existence but
may not carry on any business except that necessary to wind up and liquidate its business and affairs
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under sections 30-6-702 and 30-6-708, Idaho Code, and notify claimants under sections 30-6703 and 30-6-704, Idaho Code.
30-6-706. REINSTATEMENT FOLLOWING ADMINISTRATIVE DISSOLUTION. (1)
A limited liability company that has been administratively dissolved may apply to the secretary of
state for reinstatement within ten (10) years after the effective date of dissolution. The application
must be delivered to the secretary of state for filing and state:
(a) The name of the company and the effective date of its dissolution;
(b) That the grounds for dissolution have been eliminated; and
(c) That the company's name satisfies the requirements of section 30-6-108, Idaho Code.
(2) If the secretary of state determines that an application under subsection (1) of this section
contains the required information and that the information is correct, the secretary of state shall
prepare a certificate of reinstatement that states this determination, file the original of the certificate
of reinstatement, and mail a copy to the limited liability company.
(3) When a reinstatement becomes effective, it relates back to and takes effect as of the
effective date of the administrative dissolution and the limited liability company may resume its
activities as if the dissolution had not occurred.
30-6-304. LIABILITY OF MEMBERS AND MANAGERS. (1) The debts, obligations or
other liabilities of a limited liability company, whether arising in contract, tort or otherwise:
(a) Are solely the debts, obligations or other liabilities of the company; and
(b) Do not become the debts, obligations or other liabilities of a member or manager solely
by reason of the member acting as a member or manager acting as a manager.
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(2) The failure of a limited liability company to observe any paf!:icular formalities relating
to the exercise of its powers or management ofits activities is not a ground for imposing liability on
the members or managers for the debts, obligations or other liabilities of the company.
STATUTE OF FRAUDS SECTIONS
9-505. CERTAIN AGREEMENTS TO BE IN WRJTING. In the following cases the
agreement is invalid, unless the same or some note or memorandum thereof, be in writing and
subscribed by the party charged, or by his agent. Evidence, therefore, of the agreement cannot be
received without the writing or secondary evidence of its contents:

***
2. A special promise to answer for the debt, default or miscarriage of another, except in the
cases provided for in section 9-506, Idaho Code.
9-506. ORIGINAL OBLIGATIONS-- WRJTING NOTNEEDED. A promise to answer for
the obligation of another, in any of the following cases, is deemed an original obligation of the
promisor, and need not be in writing:

***
2. Where the creditor parts with value, or enters into an obligation, in consideration of the
obligations in respect to which the promise is made, in terms or under circumstances such as to
render the party making the promise the principal debtor, and the person in whose behalf it is made,
his surety.

***
3. Where the promise, being for an antecedent obligation of another, is made upon the
consideration that the party receiving it cancels the antecedent obligation, accepting the new promise
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as a substitute therefor; or upon the consideration that the party receiving it releases the property of
another from a levy, or his person from imprisonment under an execution on a judgment obtained
upon the antecedent obligation; or upon a consideration beneficial to the promisor, whether moving
from either party to the antecedent obligation, or from another person.
DATED this

/ 5~dayof0ctober, 20

.

DaefidE.Kerrick
Attorney for Defendant Calvin Tabor
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CERTIFICATE OF SERVICE
'-ft,i

I HEREBY CERTIFY that on this /S day of October, 2013, I caused a true and correct
copy of the above and foregoing instrument to be served upon the following individuals in the
manner indicated below:
Kenneth F. Stringfield
P.O. Box 777
213 S. 10th Avenue
Caldwell, ID 83606

[ ] U.S. Mail
[ \..}1i:and Delivery
[ ] Federal Express
[ ] Via Facsimile 442-7915

Attorney for Plaintiff
Erin J. Wynne
WYNNE & MELLO, PLLC
P.O. Box 1771
Boise, ID 83701

[vYU.S. Mail
[ ] Hand Delivery
[ ] Federal Express
[ ] Via Facsimile 473-2043

Attorney for Keith Turner

~-

David E. Kerrick

POINTS AND AUTHORITIES IN SUPPORT OF RESPONSE TO OBJECTION TO MOTION TO
DISMISS AND MOTION FOR SUMMARY JUDGMENT - 9

94

F ~

L1t\1~

---·~-4A.M. -

.

~.P.M.

OCT 1 5 2013
CANYON COUNTY CLERK
K KILLEEN, DEPUTY

DAVID E. KERRICK, ISB #2565
1001 Blaine Street
Post Office Box 44
Caldwell, Idaho 83606
Telephone:
(208) 459-4574
Facsimile:
(208) 459-4573
Attorney for Defendant Calvin Tabor

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARJORIE LOIS ELLMAKER, a single
~m~

Plaintiff,
V.

)
)
)
)
)

CASE NO.

RESPONSE TO OBJECTION TO
MOTION TO DISMISS AND MOTION
FOR SUMMARY JUDGMENT

)

CALVIN TABOR, KEITH TURNER and
A 1 REAL ESTA TE, an Idaho Limited
Liability Company,
Defendants.

CV10-4399C

)
)
)
)
)
)

I.
The Debts of Al Real Estate, LLC are Not Debts of Its Members or Managers
As to Calvin Tabor's liability for the debts of Al Real Estate, the Idaho Code is clear:
The debts ... of a limited liability company ... [a]re solely the debts ... of the
company ... and [d]o not become the debts ... of a member or manager solely by
reason of the member acting as a member or manager acting as a manager.
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I

LC. § 30-6-304(1). Furthermore,
The failure of a limited liability company to observe any particular formalities
relating to the exercise of its powers or management of its activities is not a ground
for imposing liability on the members or managers for the debts ... of the company.
Id. at section (2).

II.
The Parol Evidence Rule Prevents the Plaintiff from Asserting that Calvin Tabor
Orally Agreed as an Individual to be Responsible for the Note.

Parol evidence prevents Marjorie Ellmaker from claiming that the original agreement
between Sarah Martha Chitwood and A 1 Real Estate, LLC was between Sarah Martha Chitwood and
Calvin Tabor, the individual. The case law on this point is unchanged since the 1920's. The
promissory note is clear and unambiguous on its face and evidence of contrary oral agreements or
negotiations that took place before or contemporaneously with the signing of the note are
inadmissible.
In Taylor v. Fluharty, 35 Idaho 705, 208 P. 866, 867 (1922), the court noted that the intention
of the parties was the most important rule of construction, and that:
if from the whole instrument it can be collected that the true object and intent of it
are to bind the principal, and not to bind the agent, courts should adopt that
construction of it, however informally it may be expressed.
Id. at 868.

A year later, in International Harvester Co. ofAmerica v. Beverland, 37 Idaho 782,219 P.
201,202 (1923), Beverland, whose name appeared on a promissory note next to that of his alleged
co-maker, tried to claim that contrary to how it appeared in the body of the note, he was actually
signing as a witness to the note, not as a co-maker. Beverland tried to argue that there was an oral
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agreement prior to signing in which he agreed to witness the note. Id. Ultimately the court rejected
this argument on the grounds that nothing in the body of the note indicated Beverland was a witness.

Id.
The court emphasized that:
When a contract is reduced to writing and signed, it constitutes the final agreement
of the parties as to its subject-matter, and prior or contemporaneous oral agreements
or statements, varying its terms, are not admissible.

Id.
It further clarified its holding in Fluharty by stating:
In determining whether or not one who has signed a written instrument may show by
parol evidence that he signed it as an officer of a corporation, and not in his
individual capacity, this court has held that he may do so only when some ambiguity
appears in the body of the instrument or in the signature. (emphasis added)

Id.
Ultimately, Ellmaker has tried to argue that she and Chitwood were under the impression that
they were loaning money to Tabor as an individual. However, the borrower listed on the body of the
note is Al Real Estate and Tabor signed each note as "Calvin Tabor as member of Al Real Estate."
Nothing in the body of the instrument or the signature gives rise to an ambiguity that would admit
parol evidence of Chitwood and Ellmaker' s contrary understanding prior to signing the note.

III.
Calvin Tabor Never Guaranteed the LLC's Promissory Note Subsequent
to Signing It, Nor is There Any Consideration for Such a New Agreement.
Plaintiff argues that later Calvin Tabor orally agreed to personally guarantee the LLC's loan
or to become the principal debtor on the LLC' s loan. The case law is clear that parties must allege
one or the other of these two exceptions. One cannot argue that a promisor has become the guarantor
RESPONSE TO OBJECTION TO MOTION TO DISMISS AND MOTION FOR SUMMARY
JUDGMENT-3

97

and the principal debtor. Mickelsen Construction, Inc. v. Horrocks, 154 Idaho 396,299 P. 3d 203,

211 (2013).
While common law contract principles state that, "any gain to the promisor, or loss to the
promisee, however trifling, ought to be sufficient consideration to support an express promise,"
nevertheless, Idaho Code§ 9-506 has changed the common law. Id. at 210.
Thus, promises to answer for the obligations of another do not need to be evidenced by a
writing if the creditor "parts with value ... in consideration of the obligations in respect to which the
promise is made, in terms or under circumstances such as to render the party making the promise the
principal debtor ... " or "where the promise, being for an antecedent obligation of another, is made
upon consideration that the party receiving it cancels the antecedent obligation, accepting the new
promise as a substitute therefore ... " or "upon a consideration beneficial to the promisor ... " Idaho
Code§ 9-506(2)-(3).
There is no consideration for Calvin Tabor guaranteeing the loan nor is there a guarantee in
writing as required by the Statute of Frauds.
IV.
Al Real Estate, LLC Has Never Been Dissolved.

Plaintiff argues that since A 1 Real Estate, LLC has been dissolved on administrative grounds
that this somehow makes the LLC's limited liability disappear.

This assertion is false and

misleading. Idaho Code§ 30-6-705(1)(a) provides the grounds for an administrative dissolution:
The secretary of state may administratively dissolve a limited liability company if. ..
[t]he limited liability company does not deliver its annual report to the secretary of
state by the date on which it is due.
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Al Real Estate, LLC never filed Articles of Dissolution with the Secretary of State. Thus,
IC§ 30-6-705(4) would apply:
A limited liability company administratively dissolved continues its legal existence
but may not carry on any business except that necessary to wind up and liquidate its
business and affairs ...
However, the code also addresses the effects of an administrative dissolution. If the LLC is
able to show that they have eliminated the grounds on which the administrative dissolution was
based and the secretary of state determines that the statutory requirements are met, then "the
secretary of state shall prepare a certificate of reinstatement that states this determination [and] file
the original of the certificate ofreinstatement." IC § 3 0-6-706( 1)-(2). Such a reinstatement "relates
back to and takes effect as of the effective date of the administrative dissolution and the limited
liability company may resume its activities as if the dissolution had not occurred." Id. at subsection
(3). The LLC has ten years in which to apply for reinstatement. Id. at subsection (1).
A 1 is insolvent and incapable of paying its creditors and winding up. Also it is under no
obligation to wind up the LLC at this time. The LLC could be reinstated but for what purpose?
There are no assets to distribute for dissolution.

V.
Plaintiff has No Standing to Bring Her Claim in the First Place.
Plaintiff was never appointed as Personal Representative of Martha Sarah Chitwood's estate
and the Will has never been probated. The three year time period for probate has elapsed. The only
claim Plaintiff has is an "Affidavit ofNon-Probate", which pertains only to the real property located
in Valley County and frames the relationship between Ellmaker and Chitwood as that of a married
couple.
RESPONSE TO OBJECTION TO MOTION TO DISMISS AND MOTION FOR SUMMARY
JUDGMENT-5

99

Of particular interest is the value of the real property: $ 1.5 million. Idaho Code § 15-31201 (a)(l ), Collection of Personal Property by Affidavit, stipulates that in order to collect on debts
in an estate by affidavit the entire value of the estate cannot exceed $100,000.00 less liens and
encumbrances.

If the value of Chitwood' s real property is $1.5 million just by itself, and since

Ellmaker and Chitwood were not a married couple, then clearly, Ellmaker's affidavit gives her no
standing to collect on debts to the estate.
LC.§ 15-3-102, states that:
[A] duly executed and unrevoked will which has not been probated may be admitted
as evidence of a devise if. .. either the devisee or his successors and assigns possessed
the property devised in accordance with the provisions of the will, or the property
devised was not possessed or claimed by anyone by virtue of the decedent's title
during the time period for testacy proceedings.
Though Ellmaker claims the note, she could not possess the property as contemplated by the
statute. Real property can be possessed, tangible personal property can be possessed, but the note
being intangible cannot be possessed. Therefore, the three year statute oflimitations having expired,
the Will cannot be probated and cannot be admitted as evidence. The Plaintiff has no standing to
bring this claim as the estate is effectively intestate.

CONCLUSION
Al Real Estate, LLC suffered financial reverses when the real estate market crashed. The
properties owned by the company dropped in value far below the mortgages on them. The properties
were foreclosed or taken back by creditors. Calvin Tabor is also owed money by Al Real Estate.
It is unfortunate for all concerned, but Al Real Estate is insolvent and there is nothing for unsecured
creditors such as Martha Chitwood and Calvin Tabor.
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As explained above, Marjorie Ellmaker has no cause of action against Calvin Tabor and her
claims should be dismissed.
DATED this

I <;: ~ y of October, 20

David E. Kerrick
Attorney for Defendant Calvin Tabor

RESPONSE TO OBJECTION TO MOTION TO DISMISS AND MOTION FOR SUMMARY
JUDGMENT-7

101

CERTIFICATE OF SERVICE
~

I HEREBY CERTIFY that on this~ day of October, 2013, I caused a true and correct
copy of the above and foregoing instrument to be served upon the following individuals in the
manner indicated below:

Kenneth F. Stringfield
P.O. Box 777
213 S. 10th Avenue
Caldwell, ID 83606

[ ] U.S. Mail
['-'YHand Delivery
[ ] Federal Express
[ ] Via Facsimile 442-7915

Attorney for Plaintiff
Erin J. Wynne
WYNNE & MELLO, PLLC
P.O. Box 1771
Boise, ID 83701

[~.S.Mail
[ ] Hand Delivery
[ ] Federal Express
[ ] Via Facsimile 473-2043

Attorney for Keith Turner

David E. Kerrick
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Kenneth F. Stringfield, ISB No.: 3907
P.O. Box777
213 S. 10th Ave.,
Caldwell, Idaho 83606
Telephone: (208) 459-6879
Facsimile: (208) 442-7915
kstringfieldlaw@gmail.com

E DP.M.

OCT 2 2 2013
CANYON COUNTY CLERK
A JIMENEZ, DEPUTY

Attorney for Plaintiff
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MARJORIE LOIS ELLMAKER
a single woman,
Plaintiff,

Case No. CV

vs.
CALVIN TABOR, KEITH TURNER, and
Al REAL ESTATE, an Idaho Limited
Liability Company,
Defendants.
STATE OF IDAHO
County of Canyon

10-P

c__.

AFFIDAVIT IN SUPPORT OF
RESPONSE TO RESPONSE IN
OPPOSITION OF MOTION FOR
SUMMARY JUDGMENT and
MOTION TO DISMISS

)
) ss:
)

Steven F. Scanlin, being first duly sworn upon oath, deposes and says:
1.

That I have been a lawyer for 29 years in the state of Idaho;

2.

The majority of my practice is Elder Law including Estate Planning,
Wills, Trusts, Advanced Directives, Probates and Guardianships;
Elder Law has been the focus of my practice for 18 years;

3.

Associated with my practice, I represented Sara Martha Chitwood
(Martha

Chitwood),

and

her heir,

devisee,

and

personal

representative, Marjorie Lois Ellmaker (Marjorie Ellmaker).
4.

During my representation of Martha Chitwood and Marjorie
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Ellmaker, I prepared the attached documents;
5.

The attached documents include:
a. Power of Attorney for Marjorie Ellmaker on behalf of Martha
Chitwood, Exhibit A;
b. Will of Martha Chitwood, Exhibit B;
c. Affidavit in Support of Non-Probate, Exhibit C; and
d. Affidavit in Support of Non-Probate, Exhibit D; and

6.

I drafted and notarized the Will of Martha Chitwood dated
September 5, 2003 wherein other than specific devises, she devised
and bequeathed all the rest, residue and remainder of her estate
including real property to Marjorie J. Ellmaker. She also named
Marjorie J. Ellmaker as the Personal Representative in that Will.
There was no reason to believe there was any duress or undue
influence in the execution of the Will because she had
previously named Marjorie Ellmaker as her Attorney-In -Fact in a
general durable power of attorney.

7.

Upon the death of Sarah Chitwood I drafted an Affidavit of NonProbate of the Estate of Sarah Martha Chitwood dated August 9,
2007, wherein the title of certain real property located at 571 N. 1st
Street, McCall, Idaho 83683 was vested in Marjorie Ellmaker, the
named heir. Attached to that Affidavit was a copy of Martha's death
certificate and a legal description of the property. I subsequently
drafted an Affidavit of Non Probate dated July 17, 2013 which
transferred the proceeds of a promissory note of the decedent
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Sarah Martha Chitwood to Marjorie Ellmaker. Attached to the
Affidavit was a Promissory Note which was was executed by Calvin
Tabor for the property and a copy of the Agreement For Purchase
and Sale of Real Estate.
8.

Based on my professional judgment and the following reasons, the
Affidavit in Support of Non-Probate transfers, consistent with
Martha Chitwood's desires that are set out in her will, the portion of
Martha Chitwood's estate -including her real property and the
Promissory Notes attached to Exhibit D -to Marjorie Ellmaker;

9.

I understand that Calvin Tabor has defaulted on the Promissory
Note, therefore in all equity and fairness the title to the property
therefore should revert to Martha Chitwood's estate and to Marjorie
Ellmaker, the original heir of the property and of the Promissory
Note. FURTHER your affi.a~a-~'-g-h-t._ _ _ __

~F.SCANLIN
Affiant
,--,vi.O

SUBSCRIBED AND SWORN TO before me this t--b

day of October,

~::;;:::
~

~·

2013.

,,

Residing at ~ g . . . . u . - lV>7.l..-bb
My commission expires: ~bfiu f i.r.,
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CERTIFICATE OF SERVICE:

The undersigned does hereby certify that a true and correct copy of the
foregoing document was served by the following method indicated below to each
of the following:
David E. Kerrick
1001 Blaine Street

Caldwell, Idaho 83605-3833
__x__
Dated: October 21,

U. S. Mail, postage prepaid
Personally delivered (Kerrick)

2013

Kenneth F. Stringfield
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GENERAL DURABLE POWER OF ATTORNEY
EFFECTIVE IMMEDIATELY
OF SAR.A MARTHA CHITWOOD
1. Designation. I, SARA MARTHA CHITWOOD, as the undersigned Principal,
presently residing and domiciled at 517 1st Street, McCall, County of Valley, State of Idaho,
hereby revoke any other general durable Power of Attorney which I may have previously
executed, and designate MARJORIE ELLMAKER, presently residing and domiciled at 538
Notus Road, Not1Js, Idaho 83656, if living, willing and able to serve, as my Attorney-In-Fact. If
she is at any time un\viUing or unable to serve, then LINDA SCANLAN, presently residing and
domiciled at 731 E. 15th Circle, LaCenter, Washington 98629, is designated as my successor
Attorney-In-Fact. If she is at any time unwilling or unable to serve, then ERIC ELLMAKER
presently residing and domiciled at 1482 Taramore, Florence, Kentucky 41042 is designated as
my second successor Attorney-In-Fact.
2. Effectiveness; Duration. This Power of Attorney shall take effect immediately and shall
continue until revoked, suspended, or terminated.

3. When Successor Attorney-In-Fact is entitled to act. The designated successor
Attorney-if-Fact shall be entitled to act as Attorney-In-Fact for the Principal immediately.
4.. Powers. The Attor~~Y:ln.-Fact, ~sfiduciary, shalJ have aH power? of an absolute owner
over the assets and liabilities ofthe Prhicipal, whether located within or without the
State ofldaho, h1cluding, without limitation, the power a:nd authority to:
Financial Accounts; Safe Deposit Box. Deal with accounts maintained
by or on behalf of Principal with financial institutions (including, without
limitation, banks, securities dealers, credit unions and savings and loan
associations), which shall include the authority to maintain and close existing
accounts; to open, maintain and close other accounts; to sell or transfer stocks,
bonds and other securities owned by the Principal; and to make deposits, transfers
and withdrawals with respect to all such accounts and to enter any safe deposit box
to which the Principal has a right of access and deposit or remove property
therefrom.

4.1

4.2

United States Treasury Bonds. Purchase United States Treasury Bonds which
may be redeemed at par in payrn.ent of federal estate tax.

4.3

Stocks; Bonds. Sell, exchange or otherwise transfer title to the Principal's
stocks, bonds, or other securities.

4.4

Real Property. Purchase, take possession of, lease, sell, convey, exchange,
assign, mortgage, release or otherwise transfer or encumber real property or any
interest in real property.
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4.5

Personal Property. Purchase, receive, take possession ot: lease, sell,
assign, exchange, release, mortgage and/or pledge personal property or any
interest in personal property.

4.6

Taxes. Submit an federal and state income tax and gift tax returns on behalf of
the Principal; pay all such taxes as may be due; represent the Principal during
audits, appeals, and lawsuits related to any income or gift tax return filed on
behalf of the Principal; and pay any assessments for interest or penalties levied
against the Principal in connection with such tax returns.

4. 7

Transfer of Assets. Make any transfer of resources not prohibited under
the Idaho Code, as now or hereafter amended, when the transfer is for
the purpose of qualifying the Principal for medical assistance or a limited casualty
program for the medically needy, or for the purpose of preserving for the
Principal's spouse, other relative or domestic partner, the maximum amount of
property allowed under applicable law if an application has been made for
governmental medical assistance, or in anticipation of such application.

4.8

Moneys Due. Request, demand, recover, collect, endorse and receive all
moneys, income, tax refunds, debts, accounts, gifts, bequests, dividends,
annuities, rents and payments due the Principal.

4.9

Claims Against Principal. Pay, settle, compromise or otherwise discharge any
and all claims of liability or indebtedness against the Principal and, in so doing,
use any of the Principal's funds or other assets or use funds or other assets of the
Attorney-in-Fact and obtain reimbursement out of the Principal's funds or other
assets.

4.10

Legal Proceedings. Participate in any legal action in the name of the Principal
or otherwise, including the following: (a) actions for attachment, execution,
eviction, foreclosure, indemnity, and any other proceeding for equitable or
injunctive relief; and (b) legal proceedings in connection with the authority
granted in this instrument.

4.11

Transfers to Trust. Make transfers of the Principal's property, both real
and personal, to any tmst created by the Principal of which the Principal is the
beneficiary during the Principal's life; or transfer assets of all kinds to the tmstee
of any trnst which is for the sole benefit of the Principal and which does not have
dispositive provisions which are different from those which would have governed
the property had it not been transferred into the hust.

4.12

Disclaim. Disclaim, in whole or in part, any interest in property, whether
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outright, in trust, or otherwise, so long as in the sole discretion of the AttomeyIn-Fact such disclaimer would not be detrimental to the best interests of the
Principal, and would be in the best interests of those interested in the estate of the
Principal and of those who take as a result of any such disclaimer.
4.13

Written Instruments. Sign, execute, deliver and acknowledge all written

instruments or any other documents whatsoever which may be necessary or
proper in the exercise of the powers and authority granted as fully as the Principal
could do if personally present.
4.14 Gifts. Make gifts, whether outright or in trust, to the relatives of the Principal,

the spouses of any such relatives, or charities, in accordance with any pattern of
making gifts to such persons which the Principal has established or planned to
establish or in such amounts as the Attorney-In-Fact shall determine appropriate
so long as such gifts would be in the best interests of the Principal and those
interested in the estate of the Principal, such determination to be made in the sole
discretion of the Attorney-In-Fact; however, such transfer shall be in accordance
with my existing pattern of giving and shall not exceed the annual exclusion
amount presently set by the Internal Revenue Service at $10,000 per person.
4.15. Delegation. Delegate, in writing, to any alternate or successor Attorney-

In-Fact named above, any authority granted under this Power of Attorney,
provided that any such appointment of a temporary Attorney-In-Fact or
delegation of authority shall set forth the period for which it is valid, and
specify the limits, if any, of such appointment or delegation during such
period.
5.

Purposes. The Attorney-In-Fact shall have all powers as are necessary or

desirable to provide for the support, maintenance, health, emergencies, and urgent
necessities of the disabled, incompetent, or incapacitated Principal.
6. Limitations on Powers. The Attorney-In-Fact shall not have the power or
authority to make, amend, alter, revoke or change any life insurance beneficiary
designations, employee benefit designations, trust agreements or testamentary disposition
of the Principal's property. .
7. Termination and Revocation. This Power of Attorney may be terminated,
revoked or suspended by a writing executed and acknowledged by me, with written
notice to the designated Attorney-In-Fact.
8.

Compensation. The Attorney-In-Fact shall be reimbursed for all expenses

reasonably incurred in such capacity and shall receive at least annually, without Court
approval, such reasonable compensation for services performed as is customarily charged
by the Trust Department of banks in the community for like services. The Attomey-inGENERAL DURABLE POWER OF ATTORNEY -3-
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Fact is further authorized, when said Attorney-in-Fact deems it necessary, to employ
others to aid in the management of my assets and in matters concerning my person or my
health care, or the exercise of this Power or m1y Power of Attorney for health care that I
have executed, including but not limited to, lawyers, accow1tants, financial advisors,
physicians or other appropriate persons.

9. Guardianship/Conscrvatorship. Itis my intent to avoid the necessity of
guardianship and/or conservatorship proceedings and the powers given to my AttomeyIn-Faet herein should be broadly constrned to accomplish that purpose. rt~ however, the
appointment of a Guardian and/or Conservator of my estate is sought, I nominate,
pursuant to the provisions ofldaho Code Section 15-5-503(2), as amended or later
recodified, MARJORIE ELLMAKER, to serve as Guardian and/or Conservator of my
estate. If she becomes unwilling or unable to serve, I nominate LINDA SCANLAN, as
alternate, to serve as Guardian and/or Conservator of my estate. If she becomes
unwilling or unable to serve, I nominate ERIC ELLMAKER, as second alternate, to
serve as Guardian and/or Conservator of my estate.

10. Court Actions Authorized. My Attorney-In-Fact shall have the right to seek
appropriate cowt orders mandating acts which my Attorney-In-Fact deems appropriate if
a third party refuses to comply with decisions made by my Attorney-In-Fact which are
authorized by this document, or enjoining acts by third parties which my Attorney-InFact has not authorized. In addition, my Attorney-In-Fact may bring legal action against
any third party who fails to comply with actions I have authorized my Attorney-in-Fact to
take and demand damages, on my behalf, for such noncomplim1ce.
DATED this

Jii- day of August, 2003.

Statement of Witnesses

l declare under penalty of perjury under the laws of Idaho that the person who signed or
acknowledged this document is personally known to me ( or proved to me on the basis
of convincing evidence) to be the principal, that the principal signed or acknowledged
this durable power of attorney in my presence, and that the principal appears to be of
sound mind and under no duress, fraud, or undue influence.
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NOTARY

STATE OF IDAHO

)
)
)

COUNTY OF ADA

ss.

On this _J£_ day of August, 2003, before me personally appeared SARA
MARTHA CHITWOOD, personally came to me known, and known to me to be the
individual described herein; (or proved to be on the oath of
___,
and who executed the foregoing, and
duly acknowltiQJ¾ed to me that she executed the same.
..,,,••''
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_________________
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WILL OF
SARAH MARTHA CHITWOOD

I, SARAH MARTHA CHITWOOD, also known as SAR.A MARTHA CHITWOOD,
presently residing at 517 N. 1st Street, in the City of McCall, County of Valley, and State of
Idaho, being of sound and disposing mind and memory do hereby make, publish and declare this
to be my Will.
FIRST: I hereby revoke all former Wills and Codicils heretofore made by me. f am a
single woman. I have no children now living.
SECO:ND: I dil:ectiliatmy PersonalRepresentati ve pay-and'disGp._ill!ge all of my just
debts, including the expenses of my last illness, funeral and administration expe11ses as soon as
shall be practicable. I further direct that any and all federal, state, foreign or other estate, transfer,
inheritance, succession, legacy and similar taxes, including interest and penalties thereon, if any,
imposed upon or with respect to any property required to be included in my gross estate under the
provisions of any such tax lavv, and whether passing hereunder or by any Codicil hereto or
otherwise, or upon or with respect to any person with respect to any such properly, shall be paid
out ofmy residuary estate as an expense of administration and shall not be equitably prorated or
,charged against the gifts provided herein. If! have executed a separate statement or list of tangible
property to this Will, it is my intention that it be incorporated herein pursuant to Section 15-2-513,
Idaho Code.
THIRD: I gi.ve, devise and' bequeath to my friends, Dr. DALE SMITH and VERA SMITH
of New Meadows, fdaho, my cake plate and glass horse. I give, devise and bequeath to my friend,
MARGARET DURBIN of McCall, Idaho, my cats for their care and feeding. I give, devise and
bequeath all of the rest, residue and remainder of my property, real, personal and mixed, of
whatsoever kind and nature and wheresoever situated, of which I shall die seized or possessed,
and all property over or with respect to which I shall have any power of appointment, remaining
after the payment of my debts, funeral and administration expenses and any taxes which may be
payable, absolutely and forever to my friend, MARJORIE J. ELLMAKER, presently residing at
538 Notus Rd., in the City of Notus, Idaho.

FOURTH: In the event that any of the beneficiaries under this Will shall die with me in a
common accident or disaster, or under such circumstances as make it impossible or difficult to
determine which of us died first or in the event that any such beneficiary shall die within sixty (60)
days of my d~ath, regardless of the circumstances, it shall be conclusively presumed that such
beneficiary s_
hcill have predeceased me and deemed not to have survived me.
Fi~eJ-1AW,~ o~f!t~ ~~nstinrte'.:at1<i(a~·µoiPt'MARJORIE·J:-EGBMA:K:ER,-"j)resen,ty-· 1 .•
resfding-~}"~s··ij~ofiis~fl.~~~~~.Gity ofNdhls 1 Idaho,. as tlie Persona,l ·Representative ·oftltis-WilL\
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In the event of her death or resignation or failure or refusal to act in said capacity, I nominate,
constitute and appoint LlNDA SCANLAN, whose address is 731 E. 15th C:u:cle, LaCenter,
Washington 98629. as the Successor Personal Representative of this Will. In the event of
(his)(her) death or resignation or failure or refusal to act in said capacity, I nominate, constitute
and appoint ERlC C. ELLMAKER, whose address is 1482 Taramore, Florence, Kentucky 41017
as the Second Successor Personal Representative of this Will.
SIXTH: If any devisee, legatee, or beneficiary under this Will or any of the trusts created
hereunder or any legal heir of mine or person claiming under any of them, shall contest this Will
or the Trusts created hereunder, or attack or seek to impair or invalidate any of their respective
provisions, or conspire with or voluntarily assist anyone attempting to do any of these things, in
that event I specifically disinherit each such person and all interests given under this Will or under
the trusts created hereunder to that person shall be forfeited and shall augment propo1iionately the
shares of my estate going under this Will or under the trusts created hereunder to, or in trust for,
such of my devisees, legatees, and beneficiaries as shall not have participated in such acts or
proce~dings.
My·Personal Representative is specifically authbrizedto defend at the expense ofmy
estatei"Ihiy ·contestor attack made upon this Will and the trusts created' hereunder or anr- '
provisidri'ihfaeof•.
For pui-poses of this Article, a request to court of competent jurisdiction for instructions
o~inteeyi1:etati0ntshalh1otbe deemed to be a contesroratta'Ck"o'W'anJ"provisiom

a

SEVENTH: I direct that no bond, security or other undertaking shall be imposed upon
or required, at any time or in any jurisdiction, of any individual named herein for the faithful
perfonnance ofhis or her duties.
~ , ,1 I

SARAH MARTHA CHITWOOD, the Testator, sign my name to this instrument this
/i-0,,
day of September, 2003, and being first duly sworn, do hereby declare to the
undersigned authority that I sign and execute this instrument as my last will and that I sign it
willingly or willingly direct another to sign for me), that I execute it as my free and voluntary act
for the purposes therein expressed, and that I am eighteen (18) years of age or older, of sound
mind, and tmder no constraint or undue influence.
1)

j~~1 /t0. g· J1116)yfki't, (}/j~;t1,,j-1,~L <-l
SARAH MARTHA CHJTWOOD

we,

~u,jl\j(!} ve

L

,and

T~.:;;OA! <. 6vo-rrl-)

the witnesses, sign our names to this instrument, being first duly sworn, and do hereby declare to
the undersigned authority that the Testator signs and executes this instrument as her last will and
that she signs it willingly (or willingly directs another to sign for her, and that each of us, in the
presence and hearing of the Testator, hereby signs this Will as witness to the Testator's signing
and that to the best of his or her knowledge the Testator is eighteen (18) years of age or older, of
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sound mind, and under no constraint or undue influence.
..
/

. .,\

. /

V

,,

..

'

; · /

1

!

/Ii-/.//

Witness

I

1ltJl

Witness

STATE OF IDAHO
County of Ada

)
)
)

ss.

SUBSCRIBED AND SWORN to and acknowledged before me by SARAH MARTHA
CIDTWOOD, the Testator, and subscribed and sworn to me before nw- by
l> .......,: ~ Al, M\.L.c..llw
and
\J (A',,...,...
c. B '-'--c..k+o..
, Witnesses,
this _ _ _ _ day of September, 2003.

~forldaho

Residing at 1311/.. c. ::r~
My commission expires: er"--
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;.\·l~AVIT OF N.ON~PROBATE
OF MARJORill j.,_ELLNIAKER

STATE OF IDAHO )
) ss

County of Ada

)

MARJORIE L. ELLMAKER, being first duly sworn, deposes and says:
I.
The undersigned is the heir of SARAH MARTHA CHITWOOD and
resides at Notus, Capyon County, Idaho. A death certificate for SARAH MARTHA
CHITWOOD is attached hereto.

2.

Decedent did leave a last will and testament.

3.
Th.e heirs at law of decedent MARJORIE L ELLMAKER, relationship to
decedent, and cunent addresses, are as follows:
NAME

MARJORIE L. ELLMAKER

RELATIONSHIP

ADDRESS

Heir

P.O. Box 145
Notus, Idaho 83656

4 . All ofthe debts-of the decedents and tllc mariJal community, in.cludin.g, but not
limited to all exp~m;es of both deced.~nts' fast illnesses; fon.¢tai -and ·burialexpenses, and al!
applicable foderal and state succession or hiheritan6e taxes have beei1 fully paid.

5. As of the date of the de1;1J:h of SARAH MARTHA CHITWOOD the value of
the real property of the decedent was $1,5d0,000.

6. This _&ffid~vt~ 1{> I;Q<l:9,(: ·fc;,r the _pyrpose of trl;l.Il&ferri~1g- the fon:n~r interest of
dece4~1}_t, SARAH 1Y.½.RifJ:IA, C$fV(OQ.P,:·to lr~r h~.l~.:.awl:.~lJy~~s.s_
ppi_{¥f.RJO:rµE L.
ELLMAKER in th~-Valley Cow,Jy" p_rqpyrfy fo~~tea -~t_5'17 N9rth pirst~$lr.eet, McCa:11, Idaho
83'638, more particu1arly descrilied as tM.attached L~gil D~sctiptfou-Pareel B ..
.
7-1-,

DATED this

Signature:

1-

)h7J~-

day of August, 2007.

x'.

?

&./4
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STATE OF IDAHO

)
)
)

COUNTY OF ADA

ss.

August 3_, 2007, before me personally appeared MARJORIE L.. ELLM.AKER, personally
came to me known, and known to me to be the individual descrilled herein, ( or proved to be on the
oath of _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _~ and w 6 executed the foregoing, and duly
acknowledged to me that she executed the same.
;1,t. \ t tU ~: tlq_,

::.:_::_-:._::_::.::...--:_-:::,-,;,::..

""' F ~ lf,t,.,
. ..., C,1 <lt..>"'""'. . .,J<
/'.'£··"'"'. .1-<:o
. :;:\·-t;Q,!!):¢'94&4.
•/ {t

o"

"•.

:f($.¥Lb 'f AR

N ru.y Public

"\,A ·~

Residing at: e":. ., -:;::,,,J,~
My commission expires:~'J"..........._ 2 3 -:wc,9
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Legal Description -

Parcel B-

A pa:(Celof~4 being a portion of the $oll~West I/4 of the SouthWest 114,, Section 9, Township
18 No~ Range 3 Ea.st, Boise Merklian, Valley County, Idaho, being .more particularly described
as fullows:

Conuneiu;ing at the S~tion CoJner ~on to ~lions 8, 9, 17 ~d 16, T. l8 N., R 3 E., B.M.

being a 3-iiicl,, brass c.w. irl ~nc~te (Q>~F #13 }400);
Th®~ s. ·~0 ,m; 19·• a

Ori th.p ~µQ.n tmi betw~ St,ctio]l$ 9 an'1 lo a, rustanee of 133 l.06
feetf9 the W 1116th Comer,~ mi exismig ~inch ~tµninufu ~· (CP&:F #132116);
Thence.N.1° SQ'.~~. <m the wbdl~iotlal liIJe 9f!¾li9 SCQnog 9 a distan~ of 534.83 feet to a
5/8..fu.gi ~ , qeingf)t) tl,J,e w~t:erly right ofwayoftbe 30;0 foot wide 1st Street and the TRUE
POINT OF llIKt~O;
.
TheucoN.88°.40'-J9,"W.·. ~di~ceqf~~6.24.-~to.a5/$..inch·r<?bar~gontheeasterlyright
ofway .of.~ CityQ'f NfcCall bg¢p~ wd tjght of way being 25.0 feet easterly ~d parallel with

t.hefor,m1::1 q,eto~ $1.\°'~HJJ.~ RfilRp~ wi~~;
Thence on tqc, said @;Of,oot right of way ox,, ~ spjn'li ~e to the tight, which curve has a SD=-4°
40' axtd a lgµg ~¢rd~ N. 50° 16~ ii;¾:R a d44mce of 192.15 feet to a point being the
form~ ntllttia4 $ta#on 6118+92;4 PT 2$.0 feet rigllt;
Thea~ wri®Yim~on ~4 25,Q:Pfoptrjgb,(QfWay~. SJ() OS? 4-0'~ E.. a.4istance of 188.07 feet to
a po,nt being OU the We,$tetly #gbtofvv~y 9f~aQJ)0~1:~ 1~ S~t; •.
Thm~ on $ai4wesrerly rigbt way$. 1° 501 40" W. a dimnce of247.68 .feet to the POINT OF
BEGINNING.
.

of

Said descnbed p ~ of land contains 0.801 acres.
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~Fee:

si.qo •
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Index to: COURT RECORD

MARJORIE L. ELLMAKER, being first duly s\:vorn, deposes and says:
,

L

The undersigned is the heir and successor of SARAH MARTHA CHITWOOD,
decedent who died at McCall, Valley County, Idaho. A death certificate for SARAH MARTHA
CHITWOOD is attached hereto.
2.

Decedent did leave a last will and testament that was not probated.

3.
The heirs at law of decedent SARAH MARTHA CHITWOOD, relationship to
decedent, and current addresses, are as follows:
NAME

RELATIONSHIP

ADDRESS

MARJORrE L. ELLMAKER 538 Notus Road
Notus, Idaho 83656

Sole Heir

4. All of the debts of the decedent, including, but not limited to all expenses of
both decedents' last illness, funeral and burial expenses, and all applicable federal and state
succession or inheritance taxes have been fully paid.
5. As of the date of the death of SARAH MARTHA CHITWOOD. the value of the
·
real property of the decedent's was approximately $1,000,000.

This affidavit is made for the purpose of transferring the former interest of decedent
SARAH MARTHA CHITWOOD, to her heir and successor, MARJORIE L. ELLMAKER in the
Agreement for Purcha<;e and Sale of Real Estate by Calvin Tabor for A 1 Real Estate LLC in the
property located at 57 l N. 1st Street, McCall, Idaho 83638 dated May 4, 2005, and the Promissory
Note by Calvin Tabor for Al Real Estate LLC dated May 9, 2005 and the Agreemement dated
2007.
DATED this

Ir

day of July, 20 I 3.

Signature: ' ; I X . - , ; , ; _ _ / ~ _ /
MAYORIE L. ELLMAKER
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-1-

I

EXHIBIT D

STATE OF IDAHO

COUNTY OF

A.J....L

)
)
)

ss.

, 2013 before me personally appeared MARJORIE L.
On this_JJ_day of .::::f......,(ci
ELLMAKER, personally came to me known, and known to me to be the individual described herein,
(or proved to be on the oath of _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _~ and who executed
the foregoing, and duly acknowledged to me that she executed
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AGBEEMENI EQR Pl JRCHASE AND SALE GE REAL ESTATE
THIS AGREEMENT is entered into this~ duy of~ 2illl5, by and between
SAR A CHITWQQD!hereinnfter referred to as "Setler'), whose address is

*

511 &-( Is -i_

S+. l?, '-Ci~ 5>~ ?,1 t :>R

and A1 BEAL ESTATE I ,LC ANDLQR A Sidi.fun (hereinafier referred to as "Buyer"), whose
address i.c: e Q Rmc 3943, Nnmpa Idaho 816.il.
The parties hereby agree tl1at Seller shall sell to Buyer or Buyer's Assigns and Buyer or Buyer's

Assigns shall buy the following described real property upon the following tenns and conilitions:

1.
(a)

Descriptiao.
Legal description ofreal estale (hereinafter referred to as "Property"), located in the County
of YAIJ,EY, State ofldaho.

SEEATTACHEDEXHIBIT(S)_-'-'A-'--''_o="':....:..=.!d"--·_'__;'3...;;;_'_'_ _ _ _ _ __
JcviowV'\

a-s -

(b)

Street address of the property: C<';t\Jl'\OY\19

(c)

Personal property included: .liOhr.E

2.

J?mx:base Price. $927,000 QQ (NINE HJ INDBED TWENTY SEVEN IHQT ISANO

(a)

Non-refundable deposit to be given to seller $65,000 00 (SIXTY EIYE IHQI JS ANO

nor LARS AND 00/IOQ'S)

OQTJ,ARS AND 00/IOQ'S

(b)

Balance required to close, subject to prorations and adjustments:
$862,00Q

oo (E[GHT HJ fNQR ED STXD' TWQ THQT !SAND DOLT ,AR$ AND OQ/1 OO'S

3.

Ii tie Evideocc: Within 1.hcet: (1) days from the date of closin& Seller shall deliver to Buyer
or his attorney,

(a)

A title insurance cornrnitmeot, with fee owner's title policy premiwn to be paid by the Seller

at closing, issued by a qualified title insurer agreeing to issue to Buyer, upon recording of
the deed to Buyer, an Owner's policy of title insurance in the amount of tbe purchase price,
insuring the title to the Buyer of the property, subject only to liens, encumbrances,
exceptions or qualifications set forth in this Agreement and those which shall be discharged
by Seller at or before closing.
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(b}

Buyer shall have .three (.1) days from dale of receiving evidence of title to examine same. If
tille ~s ~ound defective, Buy~r shall, wiU1in three (1) Jays thereafter. notify Seller in writing
specifywg the defects. If sm<l defects render title unmarketable, SeUer shall ha.ve .6.fu:ai
(15) days from receipt of notice within which to remove said defects, and if Seller is
unsuccessful in removing swne within said time, Buyer shaU have the option of either
accepting the title as it then is, or demanding a refund of aH monies paid hereunder which
shall forthwith be returned to Buyer and thereupon Buyer and Seller shall be released, as to
one another, of all further obligations under th.is Agr~mcnt; however, Seller agrees that he
will, if title is found to be unmarketable, use diligent efforts to correct the defects in title
wit.run the time provided therefor, including the bringing of necessary suits.

(c)

Seller shall, both as to the property wid personalty being sold hereunder, furnish to Buyer at
time of closing an affidavit attesting to the absence, unless otherwise provided for herein, of
any financing statements, claims of lien or potentin! lien or known to Seller and further
attesting that there have been no improvements to the property for ninety (90) days
immediately preceding date of closing. .If the property has been improved with said ti.me,
Seller shall deliver releases or waivers of all mechanics' liens executed by general
contractors, subcontractors, suppliers, and material men, in addition to Seller's lien affidavit
setting forth the names of all such geoernl contractors, subcontractors and material men and
further reciting that in fact all bills for work to the property which could serve as a basis for
a mechanic's lien have been paid or will be paid at closing.

4.

Time fnr Acreplooce and Effective Date. If this offer is not executed by both parties hereto
on or before the ~ day of~. 200.5., the aforesaid deposit shall be, at the option of the

Buyer, returned to rum and this offer shall thereafter be null and void. The date of
Agreement ("Effective Date") shall be the date when the Jast one of the Seller and Buyer has
signed this offer.
Closing Dote. This transaction shall be closed at Pioneer Title Ca, Caldwell, Idaho, nnd the
deed and other closing papers delivered by midnight on the _ _ day of Ma,)!. 2.005,
unless extended by other provisions of this Agreement.

6.

8estcictiaos, Easements, Umitations The Buyer shall take title subject to: zoning,
restrictions, reservations, prohibitions and other requirements imposed by governmental
authorities; covenants, restrictions and matters appearing on the plat or otherwise common
to the subdivision; public utility easements of record, taxes for year of closing and
subsequent year; assumed mortgages and purchase money mortgages, if any; however, lhal
none of the foregoing shall preyent use of the property for the purpose ofit's intended use.

7.
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8.

~ - The Buyer, within time allowed for deHvery of evidence of title and examination
thereof, may have the property surveyed at his expense. If the survey, certified by a
property registered surveyor, shows any encroachment of said property or that
improvements intended to be located on the property in fact encroach on lands of others, or
violate any of the covenants of this Agreement, the same sball be treated as a title defect

9.

lagres.s aod Egx:e.ss. Seller warrants that there is ingress and egress to the property sufficient
for the intended use as set out herein, the title to which is in accordance with Paragraph 3
thereof.

10.

Time of Rssence. Time is of the essence of this Agreement. Any reference herein to time
periods of less than tb.n:.i: (3.) days shall in the computation thereof exclude Saturdays,
Sundays and legal holidays. and any time period provided for herein which shall end on a
Saturday, Sunday or legal holiday shall extend on to the next full business day.

11.

Docnmeots fnr closing, Seiler shall furnish the deed of mechanic's lien affidavit,
assignments ofleases and any corrective instruments that may be required in connection
with perfecting title. Buyer shall furnish lhe closing statement. mortgage, security
agreement. and financing statements.

12.

Expenses. State documentary stamps which are required to be affixed to the instrument of
conveyance, escrow fee. and cost of recording any corrective instruments shall be paid by
Seller.

13.

Proration ofTaxes (Beal and Ercsooal). Truces shall be prorated based on the current years
tax with due allowance made for maximum allowabJe discount and homestead or other
exemptions. if allowed for said year. If closing occurs at a date when the cur.rent year's
millnge is not fixed and current year's assessment is available taxes will be prorated based
upon such assessment is not available, then truces will be prorated on tlte prior year's tax;
provide~ however, if there are completed improvements on the property by January 1st of
the ye.or of closing. which improvements were not in existence on January 1st of the prior
year's millage and at an equitable assessment to be ngreed upon between the parties, failing
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which, request will be made to the CoWlty Property Appraiser for an informal assessment
taking into consideration homestead exemption, if any. However, any tax proration based
on an estimate may upon .request of either party lo the transaction be subsequently
readjusted upon receipt oft.ax bill on condition that n sllltcmcnl lo that effect is set forth in
the closing st11leme.11t.
14.

Special Assessment I .ieos- Certified, confirmed nnd ralific;d special assessment'licns 11S of
~ of closing, and not as of Effective Date, aro to be paid by Seller. Pending liens as of
dale of closing shall be assumed by Buyer; provided, however, that where the improvement
has been substantially completed as of the Effective Date, such pending lien shall be
considered as certified, confirmed or .rntified nnd Seller shall, at closing, be charged an
amoW1t equal to the last estimate by the public body, of the assessment of the improvemenL

15.

Personal Property )ospecliao aod Repair Seller warrants that all major appliances, heating,
cooling, electrical, plumbing systems, and machinery are in working condition as of closing
date. Buyer may, at his expense, have inspections made of said items by licensed persons
dealing in the repair and maintenance thereof, and shall report in writing to Seller such
items as found not in working condition prior to taking possession thereof. or as of the
closing date, whichever is first. Unless Buyer reports failures within said period, he shall be
deemed to have waived Seller's warranty as to failures not reported. Valid reported failures
shall be corrected at Seller's cost with funds escrowed at closing. Seller agrees to provide
access for inspection upon reasonable notice.

16.

Risk ofl.oss, If the improvements are damaged by fire or other casualty prior to closing and
costs of restoring same do not exceed 3.% of the assessed valuation of the improvements so
damaged, cost of restoration shall be an obligation of the Seller and closing shall proceed
pursuant to the tenns of this Agreement with cost therefor escrowed at closing. ln the event
the cost of repair or restoration exceeds 1% of the assessed valuation of lhe improvements
so damaged, Buyer shall have the option of either taking the property as is, together with
either the said 1% or any insurance proceeds payable by virtue of such loss or damage, or of
canceling-this Agreement and receiving return of deposits made hereunder.

17.

Maintenance. NoLWithstanding the provisions of Paragraph 15, between Effective Date and
closing date, personal property referred to in Paragraph 15 nnd real property. including
lawn, shrubbery and pool, if any. shall be maintained by Seller in the condition they existed

as of Effective Date, ordinary wear and tear excepted, and Buyer or Buyer's designated
agent will be permitted access for inspection prior to closing to confinn compliance with
this Paragraph.
18.

Proceeds of Sale aod Closing Pracedure.'i. The deed shall be recorded upon clearance of
funds and evidence of title, to show title in Buyer, without any encwnbrances or change
which would render Seller's title wunarlcetable from the date of the last evidence, and the
cash proceeds of sale shall be held in escrow by an escrow agent as may be mutually agreed
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~pon for a period of not longer than m (3) days from and after closing date. If Seller's title
d11y period, notify Seller in writing
of the defect and Seller shall have fift.crm (15.) days from date of receipt to such notification
to cure said defect. In the event Seller fails to timely cure said defect. all monies pa.id
hereunder shall, upon written demand therefor and within th.tee (3.) days thereafter, be
returned to Buyer and s.imultuncously with such repayment, Buyer shall vacate the property
and rcconvey same to Seller by special warranty deed. In the event Buyer fails to make
timely demand for refu.nd. he shall take title as is, waiving aH rights against SeUer as to such
intervening defect except as may be available lo Buyer by virtue of warranties, if any,
contained in the deed. In the event a portion of the purchase price is to be derived from
institutional financing or refinancing, the requirements of the lending institution as to place,
time of day and procedures for closing, and for disbursement of mortgage proceeds, shall
control, anything in the Agreement to the contra.Iy notwithslnnding; provided, however, that
the Seller shall have the right to require from such lending institution at closing a
commitment that it will not withhold disbursement of mortgage proceeds as a result of any
title defect attributable to Buyer-mortgagor. The escrow and closing procedure required by
this Paragraph may be wruved in the event the attorney, title agent or closing agent insures
against adverse matters pursuant to applicable laws of tllis state.
is rendered unmru-ketable, Buyer shalt within a 1m:cf: (l)

19.

20.

Escrow Any escrow agent receiving funds is authorized and agrees by acceptance thereof
lo promptly deposit and to hold same in escrow and to disburse the same subject to
clearance thereof in accordance with terms and conditions of th.is Agreement. Failure of
clearance of funds shall not cx:cuse perfonnw1ce by Buyer. In the event of doubts as to his
duties or liabilities under the provisions of this Agreement, the escrow agent may in his sole
discretion, continue to hold the monies which are the subject of this escrow Wltil the parties
mutually agree to the disbursement thereof, or until a judgment of a court of competent
jurisdiction shall detennine t11e rights of the parties thereto, or he may deposit nil the monies
then held pursuant to lhis At,rreement with the Clerk of the Court of the CoWlty having
jurisdiction of the dispute, nnd upon notifying all parties concerned of such actio~, aJl
liability on the part of the escrow agent shall fully temunate, except lo the extent of an
accoW1ting for any monies theretofore delivered out of escrow. In the event of any suit
between Buyer and Seller wherein the escrow agent is made a party by virtue of acting as
such escrow agent hereunder, or in the event of any suit wherein escrow agent interpleads
the subject matter of this escrow, the escrow agent shall be entitled to recover a reasonable
attorney's fee and costs incwred, said fees and costs to be charged and assessed as court
costs in favor of the prevailing party. All parties agree that the escrow agent shall not be
liable to any party or person whomsoever for miss-delivery to Buyer or Seller of monies
subject to this escrow, unless such n:uss-delivery shall be due to willful breach of this
Agreement or negligence on the part of the escrow agent.
Attorney Fees and Casis- All matters pertaining to this Agreement (including its
interpretation, application, validity, perfo1111WJ1te and breach), shall be governed by,
construed and enforced in accordance with the laws of the State ofldaho. The parties herein
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waive Leia! by jury and agree to submit to the pcrsorutljurisdiction and venue of a court of
subject matter jurisdiction located i n ~ County. State of Idaho. In the event that
litigation results from or arises out of this Agreement or the performance thereof, the parties
agree lo reimbw-se the prevailing party's reasonable attorney':; fees, court costs, and all other
expenses, whether or not taxable by the court as costs, in addition to filly other relief to
which the prevailing party may be entitled. In Stich event, no action shall be entertained by
said court or any court ofcompetenljwisdiction if filed more than one year subsequent to
the date the cnuse(s) of action actually accrued regardless of whether damages were
otherwise as of said time calculable.

21.

Default If Buyer fails to perform this Agreement within the time specified, the deposits
pald by the Buyer aforesaid may be retained by or for the account of Seller as liquidated
damages, consideration for lhe execution of this Agreement and in full settlement of any
claims; whereupon all parties shall be relieved of all obligations under this Agreement. If,
for any reas<>n other than failure of Seller to render his title marketable after diligent effort,
Seller fails, neglects or refuses to perfonn this Agreement, the Buyer may seek specific
perfonnance or elect to receive the return of his deposits without thereby waiving any action
for damages resulting from Seller's breach.

22.

Contract Nat Recaroable, eersaos Bauod aod Notice. This Agreement shall not be recorded
in.any public records. Titls Agreement shall bind and inure to the benefit of the parties

hereto and their successors in interest Whenever lhe context permits, singular shall include
plwal and on gender shall include alt. Notice given by or to the attorney for either party
shall be as effective as if given by or to said party.

23.

l?roratioos and Insurance Taxes, assessments, rent, interest, insurance and other expenses
and revenues of the property shall be prorated as of date of closing. Buyer shall have the
option of caking over any existing policies of insurance on the property, if assumable. in
which event premiums shall be prorated. The cash al closing shall be increased or
decreased as may be required by said prorations. All references in this Agreement to
prorations as of date of closing will be deemed "date of occupancy" if occupancy occurs
prior to closing. wuess otherwise provided for hef!!lin.

24.

Notice ao Radon Oas Radon is a naturally occurring radioactive gas that. when it has
accumulated in a building in sufficient quantities, may present health risks to persons who
are exposed to it over time. Levels of radon that exceed federal and state guidelines have
been found in buildings in this state. Additional .infonnation regarding radon and radon
testing may be obtained from your county public health unit.

25.

Conveyance- Seller shall convey tide to the property by statutory warranty deed subject
only to matters coritnined in Paragraph 6 hereof and those otherwise accepted by Buyer.
Personal property shall, at the request of the Buyer, he conveyed by an absolute bill of sale
with. wammty of title, subject to such liens as may be otherwise provided for herein.
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26.

Other Agreements No prior agreements or representations shall be binding upon any of the
parties hereto unless incorporated in this Agreement No modifications or changes in this
Agreement shall be valid or binding upon the parties hereto Wlless in \\l?lting, executed by
the parties to be bowld thereby.

27.

Iwewatleo or Haadwcitteo Provision Typewritten or handwritten provisions inserted
herein or attached hereto as Addenda shall control all provisions in conflict therewith.

28.

Cao Icacti •al Pmccdmes. Unless specifically disaUowed by law, should litigation arise
hereunder, service of process therefor may be obtained through certified mail, return receipt
requested; the pmties hereto waiving any and all rights they may have to object to the
method by which service was perfected.

29.

Special Clauses. See "Addendum 1" attached hereto.

Executed by Buyer on th.is .41.h day of~. 2005.

Witness

"BUYER"
Executed by Seller on this M.h ~ay of~. 200.i

~7~ .-('. /4---~
,,
,gtj t1 c:t J, J/n c1J~:.t•k0:¾-1p.)
Witn

I

"SELLER

11
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AODFNDJJM #I
SPECIAL CI AILSES
Addendwn to Agreement for Sale and Purchase dated the~ day o f ~ 200.5.. by and between
SAR A CHITWOOD (hereinafter referred to as "Seller''), whose address is
and Al 8 EAi ESIAIE r I ,c AND/QR AS ASSJGNED (hereinafter referred to as "Buyer") whose
address is P O Bax 3943, Nampa, Idaho 83653
'
I.

By their signatures hereto, Buyer nnd Seller agree to be bound to the terms of thls
Addendwn as part and parcel of the above described Agreement for Sale and Purchase, as if
the .tenns hereof were specHically set out therein.

2.

This Addendwn is executed contemporaneously with the above described Agreement for
Sale and Purchase.

3.

Alf escrow deposits shall be, pursuant to this contract, the property of the Buyer.

4.

Buyer to construct a benn on lbe property line between sellers remaining property nnd sold
portion. This shall serve as a screen between sellers existing residence and new
development.

5.

Buyer will pay for all costs associated lo split sellers existing residence from portion of
property to be sold.

@

7.

If at any future date, seller decides to sell, transfer, or convey, personal residence commonly
knownas .517 #. lsf.jj..J... >;,(..C:.,vl( 5>£. [3t,3P
,
it is hereby agreed thal Calvin Tabor (a member of Al Real Estate LLC) shall have first
right of refusal.
Seller agrees to allow right of way and/or easement to connect sewer line for new
development to existing sewer line on sellers remaining property.
Seller agrees to finance $150,000.00 (one hundred and fifty thousand dollars) of the
purchase price through a promissory note with Al Real Estate LLC nt an annual interest rate
of 6% due and payable on or before May Ist, 2006. This note shall be secured by A1 Real
Estate LLC and if ever in default, liens may be placed on the assets of Al Real Estate LLC.

(!)

Seller agrees to finance $77,000.00 (seventy seven thousand dollars and 00/IOO's) of the
purchase price through a promissory note with Al Real Estate LLC at an annual interest rate
of 6% due and payable on or before May 1st, 2007. 11tls_DQ.Je shall be secured by Al Real
Estate LLC and if ever in default. liens may be placed on the assets of A1 Real Estate LLC.
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The closing shall take place at Pioneer Title Co, located in Caldwell, Idaho who shall
hW1dle the closing Wld prepare title insurance for lhe Seller, with all standard closing costs
apportioned according to lb.is contract.

Executed by Buyer 011 this !I.th day of~ 2!lOi.

"BUYER"

"SELLER"
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RECITATIONS:
Date:

!n"-y 9,

Borrower:

~Of,

A1 Real Estate LLC

Borrowar's Address:

p,o. Bpx 3843. NarnM, ID 83653

2'lr:"" 1 Jn .,, 11,,..
C),; 1 .._,,,,"J.
Place for Payment: -.$.....
I 7..___At_1_1._,_ _./n-.::...;...c_CA_!l_'l_.xh=D=---_S_3...;.t_?_g
_ __
Payee:

PAYMENT TERMS. FOR VALUE RECEIVED, the undersigned Borrower does hereby promise

to pay this Note as follows:
Principal Amount:

$150,ooo.oo Cone hyndred and fiftv thousand do!larsl

Interest 6% oor annum

itu v r 2-"9? k-t. " ~lf+<-.1. a..n,../r«.c.-l ./-. ~
~ ,,!;,.'/,e./:'l'C. 'milf /J >otJ07 et.tto{e .... Jf- ,l)o-,,.,.._-rJl.M'i..,.
NumberofPayments: 1
.,,.. I . • :'d-11- ~ ,-(._ A- 1 P.-1 ~ LJ,.c. 11-u-o,
~.......
• ~ ~ ~ ,P11,t ,4v »,11. .. ~~,,i:;
BORROWER'S PRE.PAYMENT RIGHT. ~ res • es the right tci'prepay tfils Note In e,£.,'jv,-.,{_

Term: Due 1n Mton or before

6f~ ~" 1,

whole or In part, prior to maturity, without penatty.

81NDING EFFECT. The covenants, obtlgatfons and condltfons herein contained shalt be binding
on and fnure to the benefit of the heirs, fegal representatives, and assigns of the parties hereto.

DEFAULT AND ACCELERATION CLAUSE. If Borrower defaults in the payment of thls Note or
In the perfonnance of any obflgatton, and the default contfnues after Payee gives Borrower notice
of the default and the time within which Hmust be cured, as may be required by law or written
agreement. than Payee may declare the unpaid principal balance and eamed Interest on this
Note fmmedlately due. Borrower and each surety, endorser, and guarantor waive an demands for
payment. presentation for payment, notfces of Intentions to acceterate maturity, notices of
ecceleratlon of maturity, protests, and notices of protest, to the extent pennltted by law.
FORM OF PAYMENT. Ally check, draft, Money Order, or other Instrument given In payment of
all or any portion hereof may be accepted by tho holder and handled In collecUon in the
customary manner, but the same shall not constitute payment hereunder or diminish any rights of
the hofder hereof except to the extent that actual cash proceeds of such Instruments are
uncondltfonally received by the payee and appl!ed first to Interest, and the balance to principle.
ATTORNEY'S FEES. If this Note Is given to an attorney for collection or enforcement, or If 5tJlt Is
brouijht for collec1lon or enforcement. or If fl ls coHected or enforced through probate. bankruptcy.
or other Judlctal proceeding, then Borrower shaU pay Payee all costs of collection and
enforcement, Including reasonable attorney's fees and court costs In add!Uon to other amounts

due.
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SEVERABIUTY. tf arovislon of this Note or the application thei~shaU, for any reason and
to any extent, be Invalid or unenforceable, neither the remainder of thfs Note nor the appUcatlon
of the provfsEon to other persons, entitles or circumstances shall be affected thereby, but fnstead
shall be enforced to the maximum extent penn!tted by law.
CONSTRUCTION. The pronouns used herein shall Include, where appropriate, either gender or
both, singular and plural.

GOVERNING LAW. The undersfgned and au oiher parties to this note, Whether as endorsers,
guarantors or suretfes, ~ to remain fully bound unffl this note shall be fUUy pald and waive
demand, presentment and protest and all not!ces hereto and further agree to remain bound
notwtthstandJng any extension, modification, waiver, or other Indulgence or discharge or retease
of any obllgor hereunder or exchange, subslltullon, or release of any collateral granted as
securfty for thJs note. No modification or lndul(lence by any hofder hereof shall be binding llnl8$s
In wrttlng; and any Indulgence on any one occasion shall not be an Indulgence for any other er
future occasfon. Any modfficatfon or change fn terms, hereunder granted by any hofder hereof,
shall be vaHd and bfndlng upon each of the undenilgned, notwithstanding the acknowtedgement
of any of the undersigned, and each of the undersigned does hereby irrevocably grant to each of
the others a power of attomey to enter Into any such modlflcaUon on their behalf. The rights of
any holder hereof shall be Q.lmulatlve and not necessarlly successive. This note shall take effect
es a sealed Instrument and shall be construed, govamed and enforced In accordance with the
laws of the State of Idaho.
DESCRIPTIVE HEADINGS. The descriptive headings used herein are for convenfance of
reference only and they are not Intended lo have any effea whatsoever In determfnfng the rfghts
or oblfgations under this Note.
EXECUTEDon{Oate) _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

8olTower Signature

. Borrower Prinl

Witness Print

Pa(JG 2

of 2

Borrower lnftlals __c_._T._.- - -

''013/06/1412:10:43

. :. ~· :-·

. ....:

.

13 /1

'
Promissory Note
RECITATIONS:
Date: 61612fUl7
Borrower: A1 Real Estate LLC

Borrower's Address: 1924 E. Walnut Street. Caldwell, 10 83606
Payee: Martha Chitwood

PAYMENT TERMS. FOR VALUE RECEIVED, the undersigned Borrower d088 hereby promise
to pay thts Note as follows:
Principal Amount $160,0CO (one hundred fifty thousand dollars & 00/100's)

Interest Rate: 6% (six percent) per annum
Tenn: Due In fulJ on or before 12/25/2007

BORROWER'S PRE.PAYMENT RIGHT. Borrower reserves the right to prepay this Note fn
whole or In part. prior to maturity, without penalty.

BINDING EFFECT. The covenants, obligations and conditions herein contained shatl oo:bmd!ng
on and lnu,e to the benefit of the heirs, legal representativeS, end assfgns of the parties hereto.

DEFAULT AND ACCE~TION•CL:AlJSE. If-Borrower.defaults In the.~tof this Note or
In ~e : p ~ 1 o f,any.~~gatf0!1, 8J'!~ftbe·defau1fcorjilnu~~-PSY,ee;gjves &rrower notice
of the default aru.1'U,e ·time Wlth{n':whk:h It must'btl cured;.as may be required ·by·law or wrftten
~ then-~yee may-dedara the unpafd·p'rfr;cipal bala~ and:earooo (nterest on-this:

Note lmm~te\y du,. Borrower-and each surety, endorser, and.guarantor waive au demands tor

payment. pl'8S8nlatfon for.payrnen~ notices of Intentions to ~erate maturity, notices of

acceferatk>n of maturity, protests, and notices of protest. to the extent pennltted by law.

FORM OF PAYMENT. My ch~, draft MQney .Order, or other.instrument given ln p~yment of
an or any R()11lon hereof-may~ ~pte<fby_ thel1ofdi!r. and:~8J'.l~~dn·cotrection In the
custo,ruw inanf!~r. ·t)ut-the-same shalJ,~t co·ns~~:payment=h'ereund.er:or dln:ifnisJi any rights of
the ho1det'h~reof 'extept:to-the :extent-~·~tcastrproceeds:Qf SUCh :Instruments are
unconditionally received by the payee end applied ffi'st to Interest, arid the balance to prlndpte.
ATTORlfEY'S FEES. lf,th1s-N~-is glve,:t to an attorney for collectfon or enforcement. or: If suit Is
brought-for ~n:cr.:enfor:cem~~ qr if.ft Is coTie¢ted:or. ·enforcec.f'through probate, ·bankruptcy,
or otherJu.d1clal-'proceed~gi· ~ 1Bo~r shaB.~y:-P.ayeeiall-*>StS Qf co~n ·!:UKf
enforcemen~ ·1nctudfng reasonable attomeys·fees and·court costs In addition to other amounts

due.
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SEVERABlUTY. ff any provision of thls Neta or the applrcation thereof sha11, for any reason and
to any extent be Invalid or unenforceable, neither the remainder of this Note nor the application
of the provision to other persons, entities or circumstances shaU be affected thereby. but instead
shall be enforced to the maximum extent permitted by law.

CONSTRUCTION. The pronouns used herein shall Include, where approprlate, either gender or
both, stngutar and plural.
GOVERNING LAW. Tho undersigned and all other perils$ to this note, whether as enclotsets,
guarantors or suretles, agree to remain fully bmlnd until this note shall be fully pa!d and waive
demand, presentment and protest and alJ notices hereto and further agree to remain bound

notwithstanding any extension, mod'lficatlon, waiver, or other Indulgence or discharge or release
of any ohflgor hereunder or exchange, substitutlon, or release of any collateral granted as
security for this nola. No modification or lndu!gern:e by any holder hereof shall be bfndlng unless
In wrtttng; and any Indulgence on any one occasion shall not be an Indulgence for any other or
Mure occasion. Any modification .or change In terms, hereunder.granted by any hotder hereof,
shall be valid and binding upon each ~f the undersfgned, notwfttistandlng the acknowledgement
of any of the underslgoed, ·and each of the undersigned ~ tte.reby Irrevocably grant to each of
the others.a.power of-attorney to enter Into any such-modlflcatfOl'.I on thslr b-aha.lf. The rights of
any holder hereof shall be cumufatlve and not necessarily sucoesslve. This note shall ~ effect
as a sealed lnsbument and shall be construed, governed and enforced In accordance with the
laws of the state of Idaho.
DESCRIPTIV.E HEADINGS. The desafptlve headings used herein are for convenience of

reference only an~ they !1fD not Intended to have any effect whatsoever In detenn!nfng the rights
or obligations under this Note.

7

~

EXECUTED on (Date) _ ~i:\-..,.4...ec.,___._t_-_J,2.()=-o
....2,_____________

A1 Real Estate,

u.c. ey Member, calvln Tabor
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STATE OF IDAHO
IDAHO DEPARTMEt,iT OF HEALTH AND WELFARE
BUREAU OF HEALTH POLICY AND VITAL STATISTICS

JULY 31, 2007
IJ~C:EDE:,0,11' • UGA.L

CERTIFICA~fE OF DEATI--I

2007-05909

Stale File No.

~'°!AE..

tARAH ·.HARTHA CHITWOOD
~OE

FEHALE

IY<HOFEllRTH

89 YEARS

JUNE 20, 1918
Pl,\CE OF RES1om::E

CA LD W.ELL, IDAHO

MCCAL L, IDAHO

/.Wl:TAl STATl.$ATTIMS OF 0£.,.Tll

N,\ME OF SUflJMi\C SPOVSS: tP/ ~lo-, MJ1d~r'I

w:..S D~C€0$'.'T EVEA 1tj
U.S. ARJI@ fORCE.<;;

f'l.lltn,r,J

WIDO_WED

NO

FATHEH · ~l.';l:

INDIANA
l,'O'fH=,R · ,... !iJEJ,1 1...;1,;c.

~LAN CH~ BESECKER

NEW YORK
F-U~'EAAL SER'JTCE UCE't.SEH!

VALDEN CHRISTENSEN

CREHAT"ION
· ~ME N.OADOlll:~S O l:'\Jl\~\L fACIUlY

J?.f,KAN F!.JNERAL C_!iAPEL, CALDWELL, IDAHO
DA TE OF DEA TH

J,U~_y' 25,

CllY .TOWN on LOCATION OF Ol'ATH

TIM(! OF OEATtt

,j O7

7:55

A.H.

COU>IIYOFOC,.TH

NOTUS, IDAHO

CANYON
I~ pr,tnQl'T\;'lll!I \nh!!r.i~I Bor,..a 1m

_CAUSE Of QEATH !""" "'~no """"' 1, "I

O'liUil MC, Qc,att,

~INTR~C~iNJAL HEMORRHAGE
QUE

2 WEEKS

:ro (OI ac, a ·c°"'JCq,uoneo of):

b.
CUE"TO(CI Uill CM!cq,'UOl'\C-a

c;d):

e.

OTtj~R SIGNIFICAl'JT CONDITIONS CONTR19UTING TO DEA TH

but """""''°"I In"" "nfolring c.,u,a ; ivc.t1 oba,a

NO

. NONE :STATED
i•,MF. OF CEHIIAEI\

1.«ht<ER Of DEATH

MATTHEW K. EASTHAN, D.O.

NATURAL

CORONER SUBSEQUENT CERTIFICATION IF NECESSARY

.

Th is ,s a I rue and c9 rrec1 , cp roduc1 ior1 ol l ho document ofllcially 1cgis1crcd and plncocJ
•• oh 1110 1•11ih lh'e !(,!AHO BURE~U RF HEALTH POLICY /\NO VITAL S f/\TISTICS .

. ...

._ AUGUST 06, 2007

DATE JSSUEO: _ _ _ _ _ _ _ _ __
This copy no1 valid unloso prop~red oo ongravod bo,<10,
di~play ing s1a1e soal cod s,goa1u,e ~r 1he Aug ls1ia1.

TITlE

PHYSICIAN

